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STATEMENT OF QUESTIONS PRESENTED 


The question is whether the court correctly directed a 
verdict for the defendant, a common carrier, in a per¬ 
sonal injury action by its passenger for hire, where the 
injured party invoked the doctrine of res ipsa loquitur 
and also offered in rebuttal evidence considered sufficient 
by the plaintiff-passenger to show the carrier’s negligence 
but which was held insufficient by the trial court. 
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In The 


Snitpii of A|i|tralx| 

Fob the Distbiot of Colxtmbia Czboitit I 


No. 11,014 


Maby G. Cole, AppeUami, 

V. 

Capital Tbansit Company, Appellee, 


Appeal from the United States District ConrtI 
for the District of Columbia 


BRIEF FOR APPELLANT | 

! 

JTTBISDICTIOITAL STATEMEirr | 

I 

This is an appeal by Mary G. Cole, plaintiff Ibelow, 
from a judgment of the United States District Cotirt for 
the District of Columbia, which awarded a judgment igainst 
her in favor of the defendant Capital Transit Company 
by direction of the lower court to a jury impaneled in 
the court below. Notice of appeal was duly given and 
the undertaking on appeal was filed. j 
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Jurisdiction below is based on Title 11, Section 301, 
D. C. Code, 1940 Edition, and was invoked by the filing 
of the complaint 

Jurisdiction in this court is conferred by Title 17, Sec¬ 
tion 101, D. C. Code, 1940 Edition. 

STATEMENT OF CASE 

The plaintiff (appellant) brought this action against 
the Capital Transit Company, defendant (appellee), to 
recover damages for personal injuries which she sustained 
on the 25th day of March, 1948 while a passenger for hire 
in the streetcar of the defendant as a result of a collision 
betwen the streetcar and an automobile on Florida Avenue, 
N. W., in the District of Columbia. 

Shortly before the collision plaintiff had boarded the 
streetcar of the defendant at New Jersey and Florida 
Avenues marked ‘‘Navy Yard’’ and paid her fare and 
she was standing in the aisle about four seats down from 
the front of the streetcar, beyond the seats running length¬ 
wise, holding on to the handle of the seats with her left 
hand. In her right hand she was holding a shopping bag 
and she was accompanied by her Godchild, who was hold¬ 
ing onto her skirt. All of tiie seats in the streetcar were 
occupied and passengers were standing very close to¬ 
gether in the aisle of the streetcar. The car was filled 
almost to capacity. The route of the streetcar which she 
boarded would have carried her east on Florida Avenue 
and south on 8th Street, N. E. As she was standing she 
was facing north. Standing in this position she became 
aware of a sudden and violent stopping of the streetcar 
which threw her forward toward the front of the car and 
she fell to the floor. The streetcar had been going fast 
prior to the sudden stopping of the streetcar. 

She was injured and required hospital and medical at¬ 
tention (app. 7). 
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Evidence was also offered on behalf of the plaintiff 
concerning the street measurements (app. 7, 8) to! which 
we will hereinafter refer. j 

The plaintiff was the only witness to testify bn her 
behalf in her case in chief in relation to the happening 
of the accident and she relied npon the doctrine iof res 
ipsa loqnitnr. I 

j 

On behalf of the defendant Capital Transit Cojmpany 
three witnesses were called to testify relating to the acci¬ 
dent. j 

The witness Charles B. Walker, a passenger bn the 
streetcar, testified that the first he knew of the accident 
was when he heard a crash, that he did not look jont of 
the window until after he heard the crash and that jbefore 
hearing the crash, he did not see the automobile involved 
in the crash (app. 11). | 

The witness Marjorie H. Simons, also a passenger on 
the streetcar, testified that she saw the automobilje com¬ 
ing up along side the streetcar and passing the streetcar 
and swing out on the tracks and the right front jcomer 
of the streetcar struck the left rear bumper of the auto¬ 
mobile (app. 32), and that the collision occurred on 
Florida Avenue a little past Rhode Island Avemjie and 
not quite midway of the block between Florida'venue 
and 4th Street (app. 33). j 

j 

The only other witness who was called and testified 
relating to the accident on behalf of the defendant was 
the motorman and operator of the streetcar, Robert B. 
Klingensmith, who testified that he was traveling b^-st on 
Florida Avenue, N. W. and that at Rhode Island Avenue 
he stopped at the red light, and after the light changed 
to green, he had to wait for a man, who had dropped a 
quarter in the ‘‘well’’ and the motorman picked| it up 
and then proceeded to cross the intersection (app. 12). 
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As he waited before crossing Rhode Island Avenue there 
was an automobile standing beside the front of his street¬ 
car in the lane of traffic but he could not identify that 
particular automobile (app. 18); that he first saw the 
automobile which came into contact with the streetcar 
when it dodged in front of the streetcar, just as the 
automobile and streetcar connected (app. 19); he thought 
that the automobile was following the lane of traffic but 
the automobile went around the lane of traffic onto the 
track and hooked the right front of the streetcar apron or 
fender (app. 19, 20); that the contact between the street¬ 
car and the automobile occurred about midway of the 
block between Rhode Island Avenue and 4th Street, N. W. 
in front of about 408 or 410 Florida Avenue (app. 20); 
that when the streetcar was stopped for the red light at 
Rhode Island Avenue the sides of the automobiles, lined 
up beside the streetcar and also waiting for the light, 
were very close to the side of the streetcar (app. 21); 
that there were no automobiles parked at the south curb 
of Florida Avenue west of Rhode Island Avenue but there 
were automobiles parked on the south side of Florida 
Avenue east of Rhode Island Avenue (app. 14,21); that the 
speed of the streetcar before contact with the automobile 
was 15 miles per hour (app. 23) and that as soon as he 
felt or heard the contact with the automobile he threw 
the streetcar into emergency (app. 23) and that at that 
speed on that type of track he could bring the streetcar 
to a stop within 5 or 10 feet (app. 24); that he thought 
the automobile with which he collided was going twice 
as fast as he was; maybe 30 or 35 miles per hour (app. 
26). 

In rebuttal the plaintiff called as a witness on her be¬ 
half Roscoe Barnes, the operator of the automobile in 
collision with the streetcar, who testified that he was 
operating a very wide 1942 Packard Clipper automobile 
east on Florida Avenue and that he stopped for a traffic 



light at Rhode Island Avenue behind another ckr and 
that the rear half of his automobile was beside the! street¬ 
car which was also behind an automobile standing! on the 
streetcar track (app. 35, 36), that when the traffic light 
changed to green he proceeded forward as did jjie car 
in front of him and they both swerved gradually onto 
the streetcar tracks to avoid the cars parked on l^orida 
Avenue between Rhode Island Avenue and 4th Street; 
that there had been no cars parked on Florida Avenue 
west of Rhode Island Avenue where he had been standing 
waiting for the light (app. 35); that he proceeddd onto 
the car track from the west side of Rhode Isleind Avenue 
and he noticed as he was proceeding that the streetcar 
had moved up to an unreasonably close distance jbehind 
him so that he speeded up a bit to get out of the i street¬ 
car’s way (app. 36); that the collision between the j street¬ 
car and his automobile occurred between 408 and 410 
Florida Avenue which is about midway of the bl<|>ck be¬ 
tween Rhode Island Avenue and 4th Street and tljiat the 
contact by the streetcar was with his rear fender and 
bumper and that the weight of the streetcar had ^used 
the left wheels which were on the streetcar tracks to swing 
around cross-wise in front of the streetcar (apj). 37); 
that just before the two vehicles came into contact his 
automobile was parallel with and on the streetcar i tracks 
(app. 38); that he got onto the streetcar tracks when 
he was in about the center of Rhode Island Avenyie and 
that he maintained that same relative position j)n the 
streetcar tracks until the collision occurred (app. 38). 

The witness Guerriere had testified in the plaintiff’s 
case in chief, and had drawn a plat on the blackboard 
(app. 8); that Rhode Island Avenue was 50 feei wide 
and Florida Avenue between the east curb of Rhode jlsland 
and the west curb of 4th Street was 189 feet ling so 
that the testimony showed that Barnes’ automobile had 
traveled in front of the streetcar on the streetcar! tracks 
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approximately 120 feet before the collision occurred. 
Florida Avenue was 46 feet wide and the distance between 
the south curb of Florida Avenue and the south rail 
of the eastbound car track was 15.2 feet. 

At the dose of the entire case the defendant made a 
motion for a directed verdict which was granted by the 
court over the objections of the plaintiff upon the ground 
(1) that the plaintiff was entitled to go to the jury upon 
the doctrine res ipsa loquitur and (2) that there was af¬ 
firmative evidence of actual negligence and the failure 
to exercise the highest degree of care by the operator of 
the streetcar in the testimony of the witness Barnes. 

POINTS ON APPEAL 

The Court erred: 

1. In refusing to permit the witness Roscoe Barnes 
to answer on redirect examination question propounded to 
him by plaintiff whether, after getting on the streetcar 
tracks about midway of Rhode Island Avenue, he changed 
his position with relation to the streetcar tracks until he 
reached about the mid point of the block between Rhode 
Island Avenue and 4th Street. 

2. In refusing to permit the plaintiff to recall to the 
witness stand the witness Roscoe Barnes for the purpose 
of eliciting from said witness testimony that his automo¬ 
bile got on to the car tracks while he was in, and before 
he got half way across Rhode Island Avenue and that 
he stayed in and continued in that position east on Florida 
Avenue a distance of one hundred and twenty feet before 
he was struck from the rear by the streetcar. 

3. In directing the jury to return a verdict for the 
defendant. 
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SnUMAKY OF AKOUMENT | 

i 

j 

1. Plaintijff’s case was tried on the theory of ijes ipsa 
loquitur and the plaintiff was entitled to have h]er case 
presented to and considered by the jury upon th^ infer¬ 
ence of negligence arising from this doctrine. j 


2. The calling by the plaintiff of the witness iBoscoe 
Barnes did not disentitle the plaintiff to have hbr case 
considered by the jury but on the contrary the testimony 
of this witness, presented in rebuttal, showed aettial evi¬ 
dence of negligence and the failure by the defen(^nt to 
exercise the highest degree of care. ! 


ARGUMENT 


Plaintiff ^s case was tried on the theory of r^s ipsa 
loquitur. Plaintiff established a prima facie case b^j^ proof 
that she was a passenger for hire on the streetcar! of the 
defendant 6ind that there occurred an unusual, jviolent 
and sudden stop. This permitted an inference of negli¬ 
gence and required submission of the case to th^ jnry. 
The defendant conceded plaintiff’s prima facie ciise, by 
failing to make at the close of the plaintiff’s case a piotion 
for a directed verdict. The evidence offered by ihe de¬ 
fendant was an attempt to explain away the inference 
of negligence and to show that the sudden, unusual and 
violent stopping of the streetcar was necessary aind not 
negligent because, it diaimed, the automobile of koscoe 
Barnes had swerved onto the tracks of the streetcak 

I 

The testimony offered by tiie defendant created the 
problem, for the jury to consider and determine, jof the 
credibility of the witnesses offered by the defendant' which 
the jury, as triers of the fact, were entitled to believe or 
disbelieve, and also the factual problem for the jbry as 
to whether the evidence offered by the transit company 

i 

I 
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completely answered and rebutted the inference of negli¬ 
gence. In considering this factual question, the jury may 
well have concluded that the operator of the streetcar 
was negligent in permitting the streetcar to get into such 
a position that he was compelled to stop suddenly to 
avoid a collision, or the jury may have thought that the 
sudden and violent stop was created by the operator of 
the streetcar in failing to keep a reasonable lookout and 
in failing to anticipate that an automobile might swerve 
onto the car tracks, since the sides of the automobiles be¬ 
fore crossing Rhode Island Avenue were so close to the 
side of the streetcar and the clearance afforded between 
the automobiles parked on Florida Avenue east of Rhode 
Island Avenue and the south rail of the eastbound car 
track was so narrow as to almost compel automobiles 
moving in that lane to move onto the track or extremely 
close thereto. During the trial the lower court continu¬ 
ously “harped’’ upon the preferential right of a streetcar 
upon its tracks and gave no consideration to and disre¬ 
garded the paramount obligation of the streetcar com¬ 
pany to its passengers. 

By directing a verdict in this case the trial court usurped 
the jury function and itself decided, instead of permitting 
the jury to decide, the truth and the adequacy of the 
defendant’s testimony. 

In the case of Wichita Traaisportation Corporation v. 
Braly, 150 F. (2d) 315, 317, (C.C.A, 9, 1945), the court 
stated: 

“We start with the rudimentary principle that while 
a common carrier is not an insurer of the safety of 
its passengers, it is held to a high degree of care 
commensurate with the particular hazards involved. 
Picou V. Kansas City Public Service Co., 134 P. (2d) 
686 ; McQuin v. Santa Fe Trail Transportation Co., 
122 P. (2d) 787: Miller v. Kansas City Public Serv¬ 
ice Co., 15 P. (2d) 453; Oppenheim v. Toye Bros. Yel¬ 
low Cab Co., 7 So. (2d) 4^. Making application of 



this standard of care, it is said that a passen^r as¬ 
sumes the natural consequences of nom^ jerl^ as a 
part of the ride in a public conveyance, but a ‘feharp, 
unusual and violent* stop is evidence from whidi a 
legitimate inference of negligence may be inferred. 
McQuin V. Santa Fe Trail Transportation Co., Supra; 
Dempsy v. Market Street By. Co., 142 P. (2d) 929; 
Waite V. Pacific Gas & Eleciric Co., 132 P. (2di 311; 
McIntosh V. Los Angeles By. Corp. 59P. (2d) 959. 
See also Mark Shain’s Bes Ipsa Loquitur, Presump¬ 
tions and Burdens of Proof, p. 457. l 

I 

“. . . it is a generally understood and accepted rule 
in cases of this kind, that the fact of tibie unusu^ and 
violent stop is factually sufficient within itself jto es¬ 
tablish a prima facie case in favor of the pasSenger 
who is injured by reason thereof, and to cast! upon 
the appellant the duty of showing that sudi stop was 
caused by circumstances beyond the control bf the 
driver while exercising the highest degree of care and 
caution. McQuin v. Ssmta Fe Trail Transportation 
Co., supra; McIntosh v. Los Angeles By. Corp., ^upra; 
Jackson v. Capital Transit Co., 38 A (2d) l(fe. | 

^^Thus, the appellee established a prima fa<ai case 
by showing that she was a passenger on thfe bus 
and that she was injured by a sudden and "Solent 
stoppage of it. The appellant sought to be relie-|ed of 
the liability for the injury by showing that the bus 
moved into the intersection traveling approxinjately 
three miles per hour in low gear, and that wh^n tibe 
driver of the automobile, while moving directly in 
front of the bus suddenly stopped to avoid hit^g a 
I>edestrian, the bus driver exercised proper care in 
bringing his bus to as smooth a stop as possible to 
keep from hitting the car. | 

‘‘The bus driver, however, does not acquit h^self 
of the presumption of negligence arising out pf the 
unusual and sudden stop by lowing that he exemsed 
proper care in bringing the bus to as smooth ^ stop 
as possible to keep from hitting the car. The cjruci^ 
question here is not what he ^d after he was faced 
with the emergency—^it is how he happened to b^me 
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involved in it. Oppenheim v. Toye Bros. Yellow Cab 
Co., supra Cf. Tochek v. Monong^ela Transport Co., 
152 SJB. 776. Having beiMi faced with the necessity 
of stopping the bus in a manner to cause injuries to 
the passengers, it became the duty of the appellant to 
show to the satisfaction of the jury that it did not 
negligently create or contribute to the creation of the 
emergency which necessitated the ‘sharp, unusual and 
violent^ stop. 

“Whether the ‘emergency* which required the sud¬ 
den stop was created by the failure of the bus driver 
to keep a reasonable lookout and anticipate the acts 
of the driver of the automobile is not in our view in 
these circumstances a question of law but one of fact. 
The question was clearly and simply submitted to the 
jury upon this theory and by its verdict the jury said 
in substance that if the driver of the bus hii kept a 
reasonable lookout he would have anticipated the act 
of the driver of the automobile and thereby avoided the 
necessity of the sudden stop which caused the injuries 
to appellee. 

See also: Matsmnoto v. Chicago <S> N. W, By. Co. 168 F 
(2d) 496 (C.C.A. 7, 1948); Murray v. Bio Gramdo Motor¬ 
way, 171 F. (2d) 82 (C.CA. 10, 1948); Umted States v. 
DeBach, 29 F. Supp. 141, afi&rmed in 118 F. (2d) 208 
(C.C.A. 9, 1941); Tilton v. Phila. Bapid Transit Co., 231 
Pa. 63; 79 A. 877 (1911). Also Sweeney v. Ervmg, 228 
IT. S. 233, 57 L. Ed. 815. 

And the Supreme Court has, from its earliest days, 
repeatedly held that an accident to a passenger is prima 
facie evidence of negligence on the part of the carrier, 
and the passenger being himself in the exercise of due 
care, the burden then rests upon the carrier to show that 
its whole duty was performed and that the injury was 
unavoidable by human foresight. See, e.g. Gleeson v. Vir¬ 
ginia Midland R. Co., 140 U. S. 435, 35 L. ed 458 (1801); 
New Jersey B. Transp. Co. v. PoUard, 22 Wall, 341, 22 
L. ed 877 (1875); StoJces v. SaltonstaU 13 Pet. 181, 10 L 
ed. 115 (1839). 


In Capital Transit Corn/pany v. Jackson 80 TJ. !S. App. 

D. C. 162,165,149 F. (2d) 839, 840 (1945) the coiirt said: 

^^ECere appellee was a passenger on one of Ithe cars 
of Transit Company and that fact imposed on the 
Company the exercise of a very high degre^of care 
to transport her in safety to her destination. Tjhe man¬ 
agement and control of the transportation wjere con¬ 
fided to the employee operating the car. Appdllee was 
not expected or required to be on watch against acci¬ 
dents or collisions with other vehicles. Acc<irdingly, 
when, as in this case, a collision occurred, that cir¬ 
cumstance alone was sufficient to permit the | jury to 
infer that the carrier had been negligent’’ | 


In the Jackson case, this court held that an ijiference 
of negligence for jury consideration was created by the 
fact of an accident and that the injured passenger ‘‘was 
not expected or required to be on watch against ajccidents 
or collisions with other vehicles”. Yet in the instjant case 
the trial court deprived plaintiff of a jury ver<^ct and 
prevented jury consideration of the facts. | 


In BeU Cab Company, Inc. v. Coppridge, 81 TJ. |S. App. 
D. C. 337, 338, 158 F. (2d) 540, (1946), no specific act of 
negligence on the part of the driver of the taxicab ap¬ 
pears to have been shown, but the cab company wais never¬ 
theless held liable to a passenger notwithstanding Ithat the 
primary cause of the accident was the negligeijce of a 
private automobile which had collided with the | taxicab. 
This court said: I 


“Without doubt Schmidt’s negligent operation of 
his car was the primary cause of the accident.! It may 
be conceded also that Travis used ordinary j care in 
the operation of his car when he entered the inter¬ 
section without stopping, relying on the protejction of 
the stop sign and on his judgment of the speed of 
Schmidt’s car and its distance from him. But si taxicab 
operator, like any other common carrier, does |not dis¬ 
charge his legal duty by exercising ordinary 6are for 
the safety of his passenger. The law holdsi him to 
the exercise of the highest degree of care, j 
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“Travis reckoned that Schmidt was traveling be¬ 
tween 40 and 45 miles per hour. Although Travis 
had the right of way at the intersection, nevertheless 
it rema i ned for the jury to say whether he exerdsed 
the highest degree of care to avoid a collision with a 
car approaching from an intersecting street at an 
excessive rate of speed. The jury had the right to 
conclude, as it did, that the extraordinary care due 
from a taxicab driver required either that he stop, 
or that he be prepared to stop almost instantly, should 
the other car f^ to observe the stop sign and so 
fail to yield the right of way.^’ 

2 . 

The evidence given by Roscoe Barnes was offered to 
rebut the testimony of the streetcar motorman and the 
witness Marjorie H. Simons whose evidence tended to 
show that the collision occurred just as Barnes’ automobile 
got onto the tracks. His evidence was substantially to the 
effect that he got onto the tracks when his automobile was 
approximately in the middle of Rhode Island Avenue, a 
street 50 feet wide and that he traveled on Florida Avenue 
to approximately midway of the block between Rhode 
Island Avenue and 4th Street. This block was 189 feet 
long, so that Barnes traveled on and parallel with the 
tracks, as he testified, approximately 120 feet before his 
automobile was struck in the rear by the streetcar and 
knocked around into a position crosswise of the tracks. 
This was obviously negligence on the part of the opera¬ 
tor of the streetcar in view of his testimony that the street¬ 
car was traveling at a speed of 15 miles per hour and 
could be stopped at that speed within 5 or 10 feet. The 
testimony of Barnes therefore definitely established that 
the proximate cause of the collision was the failure of the 
operator of the streetcar to observe his position on the 
tracks while he traveled a distance of approximately 120 
feet and failing to bring the streetcar to a gradual stop 
before colliding. 
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Moreover, the close proximity of the antomol^iles in 
the lane of traffic immediately to the right of the | street¬ 
car, while it was at a standstill west of Rhode | Island 
Avenue waiting for the change in traffic light, a^d the 
limited space for clearance on Florida Avenue jat the 
opposite side of the intersection may well have cauked the 
jury to believe that the operator of the streetcar, in view 
of the high degree of care required of him toward the 
plaintiff-passenger, was not careful, and although he may 
have had the preferential right of way on the car jtracks, 
still the jury might have found that he nevertheless!should 
have stopped or slowed down the speed of the stjreetcar 
or given some warning to the automobiles on his 4ght of 
his close proximity or should have permitted the automo¬ 
biles passing the parked cars to proceed in front | of the 
streetcar. Fra/ncis v. Fitzpatrick, 67 App. D. C.,j69, 89 
F (2d) 813. I 

The fact that this evidence was elicited in rebuttal did 
not destroy the plaintiff’s right to have it considered by 
the jury and it was properly presented in rebuttal to 
meet the testimony offered by the defendant. Its!recep¬ 
tion in evidence should not have in any way prejudiced 
or disentitled the plaintiff to have her case considered by 
the jury. | 

As stated in Washington Loan and Trust Corru^igny v. 
Hickey 78 U. S. App. D. C. 59, 61,137 F (2d) 677: | 

‘‘Appellant urges that the case is not within the 
principle of res ipsa loquitur. This question ik more 
interesting than important. “The phrase is nothing 
but a picturesque way of describing a balance of prob¬ 
ability on a question of fact on which little evidence 
either way has been presented.” The principle be¬ 
hind the phrase is one of inclusion, not exclusion. A 
plaintiff whose case comes within the principle is 
entitled to go to the jury, but no plaintiff who | makes 
a probable case is disentitled to go to the jury |by the 
fact that his case does not come within it ot goes 
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beyond it The principle in question is simply that 
when the cause of an accident is (1) known, (2) in 
the defendants control, and (3) unlikely to do harm 
unless the person in control is negligent, the defend¬ 
ants negligence may be inferred without additional 
evidence. There is nothing arbitrary or technical 
about the principle except its name. In this case, 
additional evidence tending to show negligence was 
introduced; otherwise the case is within the prin¬ 
ciple.’’ 

The case of W. M, d A, Motor Lmes, Inc. v. Moishe, 

_U. S. App. D. C.(decided May 17,1951): is readily 

distinguishable from the instant case. In that case there 
was no collision between the bus in which the plaintiff 
was riding as a passenger and the taxicab which cut in 
front of the bus. The bus company contended that its 
sudden stop was necessary and not negligent because of 
this sudden turning of the taxicab in front of it. The 
passenger denied ^at there was any taxicab involved. 
She was discredited upon her own case and the presence 
of the taxicab cutting in front of the bus was so over¬ 
whelmingly established, that there existed no substantial 
support, in view of her many contradictory statements, 
for a verdict to stand. Moreover, we are informed that 
that case is now the subject of an application to the 
Supreme Court of the United States for a writ of certiorari. 


% 
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CONCLUSION 

We respectfully submit that the judgment of th^ lowei 
court in withdrawing the case from consideration' by the 
jury and directing a verdict for the defendant was in 
error and that the judgment of the United States pistrict 
Court for the District of Columbia should be reversed. 

Respectfully submitted, | 

I 

Alfbed M. Sohwabtz, 

Samxtel a. Frirdmak^ 

AUom&tfs for AppdUil^, 

1106 Vermont Avenue,| N. W. 
Washington 5, D. C. ! 
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120 Filed Dec 6 1948 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARY G. COLE, 1118 Morse Street, N. E., Washington, 

D. C., Plaintiff 

V. 

CAPITAL TRANSIT COMPANY, a corporation, 36th & 
M Street, N. W., Washington, D. C., Defendant 

Civil Action No. 4911-^48 
CoTTupiamt for Negligence 

(Passenger injured by sudden stopping of street car.) 

The plaintiff, Mary G. Cole, sues the defendant. Capital 
Transit Company, for injuries done to her, while a pas¬ 
senger for hire in the street car of the defendant, on the 
25th day of March, 1948, at Florida Avenue and Rhode 
Island Avenue, Northwest, Washington, D. C., by the neg¬ 
ligent operation of a street car of the defendant by a 
servant in charge thereof, when said servant caused the 
street car to stop with great suddenness, throwing the 
plaintiff violently upon the floor, and other parts of the 
car, severely, not only temporarily but permanently in¬ 
juring plaintiff, in her body, fracturing a bone, in the 
area of the lower back, and in her nervous system, from 
which she suffered and suffers great pain, and is inca¬ 
pacitated and will in the future be incapacitated from her 
work, and she has been put to expense to effect a medical 
cure all to the damage of the plaintiff in the sum of 
twenty five thousand ($25,000.00) dollars for which she 
sues. 

/s/ Octave Bigoness 
Octave Bigoness 
511 E Street, N. W. 
Washington, D. C. 

Attorney for plaintiff 
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Filed Dec 21 1948 Harry M. Hull, Clerhi 

! 

Answer to Complavnt I 


First Defense I 

Defendant, Capital Transit Company, a corporation, ad¬ 
mits that on March 25, 1948, the plaintiff, Mary G. Cole, 
was a passenger on one of its streetcars which! was in¬ 
volved in an accident with an automobile. It isj without 
knowledge or information sufficient to form a l^lief re¬ 
specting the injuries and damages allegedly sustained by 
the plaintiff. It denies the remaining allegations of the 
complaint not herein specifically answered. 

i 

I 

Second Defense | 

I 

The injuries and damages, if any, allegedly susttoed by 
the plaintiff resulted from negligence and carelessness on 
the part of one Roscoe L. Barnes, the operate^ of the 
automobile which was in collision with the streetcar at 
the time and place mentioned in the complaint.; 


Third Defense | 

The injuries and damages, if any, allegedly sust^ed by 
the plaintiff resulted from contributory negligenc^ on the 
part of the plaintiff at the time and place mentioned in the 
complaint. j 

Hogan & Hartson 

• • • • 
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Pretrial Proceedings 

Statement of Nature of Case I 

Action for personal injuries sustained by the plaintiff 
on Mar. 25,1948 while a passenger on street car on Florida 
Avenue, N. W., resulting from sudden and unusual stop- 

I 

, I 

I 
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ping of street car. PlaintijBt was knocked to the floor of 
the car and rendered nnconscious, suffered a fractured 
back and injury to the neck, claims injuries to back and 
neck and head are permanent, also injuries to face, relies 
on doctrine of res ipsa loquitur. Plaintiff treated at 
Gallinger Hospital and Geo. Washington Hospital. 

Claims loss of earnings, counsel at pretrial unable to 
give estimate of amount. 

Defendant admits plaintiff was a passenger, denies negli¬ 
gence and claims that the injuries, if any, were the result 
of the sole negligence of the automobile of Roscoe Barnes 
which cut across street car and hooked bumper, causing 
operator of street car to put on emergency brake. De¬ 
fendant also claims that plaintiff was guilty of contribu¬ 
tory negligence. Plaintiff claims the collision occurred east 
of R. I. Avenue on Fla. Avenue. 

Stipulations 

It is stipulated that plaintiff may amend the complaint 
to show plaintiff was a passenger for hire and that she 
was rendered unconscious and suffered injuries to her 
head, said amendment to be filed within 10 days, and it 
is further stipulated that medical bills, if obtainable, will 
be presented to counsel for defendant within 10 days. 
Answer already filed to stand as answer to amendments 
to be made. 

123 Stipulations: By agreement of counsel for the 
respective parties, present in Court, it is ordered 
that the subsequent course of this action shall be governed 
by the following stipulations unless modified by the Court 
to prevent manifest injustice: 

Dated January 2, 1951, R. B. Keech, Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

• • • • 
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124 Filed Mar 9 1951 Harry M. Htill, Clerk | 

i 

Verdict cmd Judgment \ 

I 

This canse having come on for hearing on the 18th day 
of March, 1951, before the Court and a jury of gpod and 
lawful persons of this district, to wit: | 

John A. Lee Ruth C. Wiste | 

Harold B. Barnes Tobias S. Mateer 

Norah C. England Irene Valise 

Jos. E. Woodbum Clare G. Kenny i 

Beatrice G. Ewen Lucy Belle Brown | 

Jane E. Colman Henry C. Travis, Jr. 

who, after having been duly sworn to well and tiody try 
the issues between Mary G. Cole, plaintiff and | Capital 
Transit Company, defendant and after this cause jis heard 
and given to the jury in charge, they upon th^ir oath 
say this 9th day of March, 1951, that they find I for the 
defendant against said plaintiff by direction of the Court. 

Wherefore, it is adjudged that said plaintiff take | nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his ^sts of 
defense. I 

Harry M. Hull, Clerk, 
By Daniel J. Mencoboni, Deputy plerk. 

By direction of 

Alexander Holtzoff, Judge 

• • • • 

125 Filed Apr 3 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 3rd day of April, 1951, that 
Mary G. Cole, plaintiff, hereby appeals to the I TJnited 
States Court of Appeals for the District of Columbia from 
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the judgment of this Court entered on the 9th day of 
March, 1951 in favor of Capital Transit Company, a cor¬ 
poration, defendant against said Mary G. Cole, plaintiff. 

SCHWARTZ & FRIEDMAN 

By: /s/ Samuel A. Friedman 
Samuel A. Friedman 
Attorney for 
Mary G. Cole, plaintiff, 

1106 Vermont Avenue, N. W. 
Washington 5, D. C. 

• • • • 

127 Filed Apr 17 1951 Harry M. Hull, Clerk 

Stipulation 

It is stipulated between the attorneys for plaintiff and 
defendant that at the trial of the above entitled action the 
plaintiff Mary G. Cole testified as follows: 

That she boarded a street car of the Capital Transit 
Company on the 25th day of March, 1948, about 5:40 pjn. 
at New Jersey and Florida Avenues, marked Navy Yard 
and paid her fare, and she was standing in the aisle about 
four seats down from the front of the car, beyond the seats 
running lengthwise, holding on to the handle of the seats 
with her left hand. In her right hand she was holding a 
shopping bag and she was accompanied by her god-child, 
Betty Jean Monday, and she was holding on to her dress 
or skirt. All of the seats of the street car were occupied 
and passengers were standing very close together in the 
aisle of the street car. The car was filled almost to ca¬ 
pacity. The route of the street car which she boarded 
would have carried her east on Florida Avenue and south 
on 8th Street, N. E. As she was standing she was facing 
north. Before the car had reached Rhode Island Avenue 
she was aware of a sudden and violent stopping of the 


car which threw her forward toward the front of jthe car 
and she fell to the floor. The street car had beeh going 
fast prior to the sudden stopping of the car. S^ie also 
testified that she was injured and related in det^ her 
injuries, disability, hospital and medical treatment. 

Dr. Vernon A. Wilkerson a physician in practicJ in the 
District of Columbia testified that he attended her 
128 professionally for injuries which she sustamed as 
a result of the accident and testified concem^g her 
injuries, condition, medical treatment and disability. 

Other witnesses testified as to the nature and exi^nt of 
her injuries, pain, suffering, and disability resulting from 
this accident. i 

i 

L. R. Guerriere employed in the highway depajrtment 
of the District of Columbia government testified! as to 
the street measurements at or near the vicinity jof the 
accident which testimony is embodied in a drawing which 
he made on the blackboard in the presence of the jury 
with the measurements to which he testified and! which 
drawing has been reproduced by photograph and made a 
part of this stipulation. It was not deemed necessary by 
counsel for both parties that the testimony of tl^e wit¬ 
nesses referred to above, be completely transcri^d in 
connection with the consideration of the questions j raised 
by the appeal. 

The testimony on behalf of the defendant and plaintiff’s 
rebuttal appears in the transcript of the shorthand re¬ 
porter filed in this cause. j 

Schwartz & Friedman i 
By: /s/ Samuel A. Friedman ! 

Attorney for Plaintiiff 

I 

Hogan & Hartman j 
by /s/ Frank F. Roberson 

Attorney for Defendant 
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Charles B, Walker 


• • • • I 

I 

Direct ExawlMjiion \ 

I 

BY ME. BOBEESON: | 

Q Tour name is Charles B. Walkerf A Yes^ sir. 

I 

• • • • I 

Q Did there come a time on March 25, 1948, that the 
streetcar on which yon were riding became invojlved in 
an accident? A There did. | 

Q Where did you catch the streetcar, Mr. Wal- 

4 ker? A I boarded the car at Seventh and IPlorida 

Avenue, going east—^home. i 

Q And where did this accident occur? A Justjbeyond 
Rhode Island Avenue—and Florida Avenue—^fac^g’ the 
Elk^s Home. | 

Q With reference to Rhode Island Avenue, hajd your 
streetcar passed Rhode Island Avenue when the accident 
occurred? A Just crossed over. 

Q Had already crossed over it? A Yes. j 

• • • • j 

Q Tell us what happened, to your own recollection. 
A Well, as I recall, I was seated trying to see th^ paper 
in the lady’s hand before me, and suddenly I hpard a 
crash. Of course I rose to see what happened, and jwhen I 
did there was a great tumult, people screeiming, an4 I saw 
several people trying to get a lady in her seat, wlho ap¬ 
parently had gotten out. And then I looked out' and I 
saw the impact between the car and the auto^iobile. 

5 Q Where did you first see the automobile thjat was 
involved in this accident? A Well, the first I saw 

was when we were going down Florida Avenue, t|ie car 
going this way (indicating), I saw the automobile just 
about the end of the car, in the front of the car.! 
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Q Of the front end? A Yes, just— 

TEDE COURT: You saw what? 

THE WITNESS: I saw an automobile driven by 
someone, looked as though they were crossing right in 
front of the car. 

BY MR. ROBERSON: 

Q And this was in the middle of the block between 
Rhode Island Avenue and the next street? A Yes. There 
was a gasoline station right there. 

Q Did the streetcar stop at the time of this impact? 
A Oh, yes, it had stopped. People were screaming. 

• • • • 

6 Q What part of the streetcar and what part 
of the automobile were in contact, Mr. Walker? A 

Well, it was the front part of the streetcar and the rear 
end of the automobile. 

Q How about with reference to the side of the auto¬ 
mobile, was it on the side of the automobile towards the 
rear, or do you mean the very rear? A Well, I would 
say two-thirds of the automobile was in front of the 
streetcar, just the end like he didn’t make it. 

Q Describe the position of the automobile with respect 
to the direction of the streetcar tracks. A Now, here 
is the streetcar coming down Florida Avenue. The auto¬ 
mobile would be about right here, like it almost cleared, but 
didn’t clear (indicating). 

Q You have indicated it was on a slant across the 
car track? A Something like that. 

• • • • 

7 Q You are certain about the location of this ac¬ 
cident being after you crossed Rhode Island Ave¬ 
nue? A Yes. 
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Cross Exammation I . 

i 

• • • • I 

9 Q And do I understand, Mr. Walker, that the 
first you knew of the accident was when y<|)u heard 
a crash? A Sure. ! 

I 

Q In other words, you didn’t look out the window until 
after you heard the crash? A No, sir. j ‘ 

Q And before you heard the crash, had you seen this 
automobile that was involved in the accident? 4 No. 

• • • • I 

i 

12 Robert B. Klmgensmith i 

I 

i 

was called as a witness for and on behalf of the 
defendant • • • i 

• • ' • • I 

Direct ExammaXwn \ 

\ 

BY ME. EOBERSON: i 

Q You are Mr. R. B. Klingensmith? A Yes^ sir. 

i 

• • • • j 

Q Where do you now reside, Mr. Klingensn^th? A 
Indianapolis, Indiema. | 

I 

• • • • I ' 

Q Where are you now employed? A At thelP. & J. 
Tool Company. ! 

• • • • I 

Q Mr. Klingensmith, were you employed with tl^e Capi¬ 
tal Transit Company in Washington in 1948? A Ves, sir. 

Q Did there come a time on March 25, 1948, yhen the 
streetcar that you were operating became involved in 
an accident? A Yes, sir. ! 
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Q And the accident took place where? A On Florida 
Avenue, sir. 

Q Where did it take place with respect to Bhode Island 
Avenue, Northwest? A Just past Rhode Island. 

• • • • 

Q Do you recall whether or not you were behind time 
or on time or otherwise? A I was close to schedule, sir. 

Q Well, tell us what took place, to your recollection, 
Mr. Ellingensmith, from the time you approached Bhode 
Island Avenue until the accident was over. A Well, I 
pulled in there at the stop sign— 

THE COURT: Speak louder, please. You can speak 
louder. 

THE WITNESS: I pulled in at the stop sign, sir. 

BY MB. ROBERSON: 

Q Which side of the intersection was that? A That 
was on the—as I remember, it was the west side, I believe. 

Q Is that a wide intersection? A Yes, sir; that is 
a very wide intersection. 

Q All right, sir. 

What happened after you pulled into the stop sign? A 
I had the red light, and I stopped, and when the light 
changed, I proceeded to cross the intersection. A man 
dropped a quarter in the well, and I had to wait for him 
and then proceeded across. 

15 Q You picked this thing up before you started 
across the intersection? A Yes, sir. 

Q All right. A And there was a car in the lane 
of traffic. As we crossed the intersection, why, he 
must have been in a hurry, because he tried to proceed 
around the lane of traffic, the way the traffic was going, 
and he hooked the right front of my streetcar, the right 
front fender of my streetcar, and with his left rear 
fender, or rear bumper, and as soon as I felt the con¬ 
tact and saw, you know, why, I threw my car in emer¬ 
gency and stopped, and the momentum of the car, I 
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must have traveled say ten f^t, and the momez]^timi of 
the car brought his car around in front of thei one I 
was driving, and they were hooked together. ! 

Q So when the two vehicles came to a standstill, what 
were their relative positions? A I was on th^ track 
and he was crossways of the track. He was ! facing 
north, I believe. | 

Q What distance separated the automobile fro]^ your 
streetcar? A None. They were hooked together. 

• •••'. I 

Q Tell us, Mr. Klingensmith, about thej width 
16 of the south lane of Florida Avenue to the east 
of Rhode Island. A The south lane? i 

Q How much distance, in other words, was there for 
automobile traffic on the south lane of Morida Avenue 
to the east of Rhode Island Avenue? I 

I don’t expect you to remember the feet, but is it 
a wide street or otherwise? A It is a wide intersec¬ 
tion. I 

Q How about after you crossed the intersectidn? A 
It is narrow. j 

• • • • j 

In what direction was the automobile proceeding in 
relation to the streetcar? i 

THE WITNESS: The same way. | 

THE COURT: Proceeding in the same direction? 
THE WITNESS: Yes, sir. 

THE COURT: Then what happened? i 

THE WITNESS: He tried to pass the lane o:^ mov¬ 
ing traffic into my lane of traffic. | 

THE COURT: I see. He tried to turn into! your 

lane? I 

THE WITNESS: He must have been in a hurry, 
and he went around—^in other words, instead of j stay¬ 
ing in the right lane, he came on the track and a^ soon 
as he started, he hooked, and that was the accident. 
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• • • • 

17 Q How far was the front of your streetcar 
from him approximately when he weaved onto the 

track, as yon expressed it? What was the distance be¬ 
tween the front of yonr streetceir and his automobile at 
that time? A Ib.ere was a very short distance be¬ 
tween the lane of traffic^ and he tried to make it and 
didn’t 

Q Were there any vehicles parked along the south 
curb of Florida Avenue to the east of Rhode Island? 
A Yes, sir. 

Q Approximately how many, if you recall? A Oh, 
I don’t know. There wasn’t room to park another one. 

Q And when there is a lane of parked vehicles on that 
south curb, how much space is there to the left of 
those automobiles between there and the car tracks? 
A Approximately to let the lane of traffic through. 

Q Just for a single lane of traffic? A That is right; 
yes, sir. 

Q How much damage, if any, was done to your street¬ 
car in this impact? A Well, it bent the fender of the 
streetcar. 

Q Is the fender the part that is also referred to as 
an apron? A Yes, the apron of the fender. 

18 Q Bent it in which direction, sir? A Bent it 
out. 

Q By ‘‘out” do you mean forward? A Forward; 
yes, sir. 

Q What damage did you observe to the automobile 
that was involved? A It bent the left rear fender. . 

• • • • 

Q Did you exchange names with the operator of the 
automobile? A Yes, sir. 

Q Do you recall his name at this time? A Carnes, 
I believe—something like that. 
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Q Does Boscoe Bames somid familiar to Vout A 

BMes—Bames or Carnes; something like that i 

Q He was not hurt in the accident? A No he 
wasn’t. I ’ 

Q Did anyone on your streetcar claim to haVe been 
mj^ed? A I asked all the passengers if th^y were 
hurt and if they wanted medical attention, joi they 
wanted to do was get home. ! ^ 


service of tlie Capi- 
W Transit Company, sirf A I think it! was in 
July of that year. ! 

Q Ofl948f A Yes. i 


Cross-Exananation | 

BY MR. FRIEDMAN: | 

I 

• • • • 

21 Q And by the time you got to Florida jAvenue 
and took on your passengers at Florida aid New 

Jersey Avenue, you had a full load? A Yes I I will 
say I had a standing load. ’| 

i 

* • • • 

Q By a standing load yon mean that the aislje space 
was taken by people standing up» A No—yes, it was 
They were standing. They were all behind the white line 
though. j * 

22 Q Well, you say they were all behind th^ white 
Ime. You me^, right where you sit theb is a 

white line behind which they are supposed to staid? A 
There is a place, yes, for the operator. | 

Q And nobody is supposed to stand ahead of that 
white line? A They don’t. ' 

Q Do you recall on this particular date, justj before 
this accident that there definitely was no one aljiead of 
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that white line? A That is correct In fact, I waited 
until the man got ont of the well, the door well, to get 
back to the line before I proceeded. 

Q And there was some difficnlty or some delay in his 
getting back there because of the crowd on the street¬ 
car; is that it? They had to all move back so as to 
make room for him? A No, it was not that crowded. 

Q What is that? A It was not that crowded. 

Q' Well, were people standing np to the white line? 
A No, not clear up to it. 

Q How far back of the white line was the nearest 
person standing to you? A There was room for this 
man to get back. He had no trouble there. I 

23 waited until he got up and got his quarter and 
got back of the line, and that was— 

Q At what comer was that where he handed you a 
quarter and got back of the line? A That was the stop 
sign there at Rhode Island Avenue. 

• • • • 

24 BY MR. FRIEDMAN: 

Q Now, Mr. EHingensmith, I think you testified 
that when you arrived at Rhode Island Avenue you 
stopped and there was a red light. You mean a red 
traffic control signal light? A I don’t remember 
whether it was a traffic signal light or a stop street sign, 
but it is a stop street. 

Q In any event, you stopped because of some traffic 
control signal, whether it was a light or stop sign? A 
You make two stops there. Let’s see—^New Jersey comes 
through there, and then you make a double stop. You 
stop for New Jersey Avenue and then you stop for 
Rhode Island, and you proceed then. 

Q Now, in other words, after you stopped for New 
Jersey, you made another stop for Rhode Island? A 
Correct. 
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Q And it was because of some traffic signal device, 
whether it was a stop sign or a traffic light, y6n don’t 
remember! A I don’t recall. 

25 Q But there was some such device! A Yes, 
sir. 

Q And had you taken on any passengers wken you 
made the second stop, or had you stopped only I because 
of the light! A It was because of the light. | 

Q And I think you testified the light turned green 
for eastbound traffic and you proceeded! A light 
either turned green or the traffic started to mdve, and 
I was moving with the lane of traffic. j 

Q Now, at the time that you came to a stop aj: Rhode 
Island Avenue, do you remember approximately how far 
from the westbound curb line of Rhode Island Livenue 
the front of your streetcar was! A I wouldj say I 
was back even—^you know, so the walking traffi^i could 
cross. I 

Q Let me ask you this, then: Do you recall Vhether 
or not there was an automobile between you ajud the 
curb line of Rhode Island Avenue, also standihg! A 
There was a lane of traffic— 

Q Right in front of you, on the tracks! A No, sir. 
Q You don’t remember any automobile on the ^racks! 
A None. i 

Q Do you remember an automobile alongside 

26 your streetcar, part of which was ahead ojf your 
streetcar! A There was a lane of traffic! there. 


Q Having reference to the first car, the first automo¬ 
bile in that line of traffic which you have referi’ed to, 
where was the front of that automobile with reference to 
the front of your streetcar as you were stetnding jthere! 
A Approximately even. 

Q And did you notice that automobile out of the side 
door, the side front door of your streetcar—! A I 
noticed him out of the side of my eye. 



18 A 


Q Before yon started up from that stop! A Yes, 
sir. 

Q Was it after yon noticed that antomobile that the 
passenger dropped a qnarter in the wellf A I conldn’t 
say. I don’t recall. 

Q Do yon recall when yon started np from that stop 
and proceeded to move forward, whether the passenger 
had dropped the qnarter in the well before yon started 
np or jnst after yon had started np, or as yon were start¬ 
ing npt 

• • • • 

A I noticed the passenger stoop to pick his qnarter 
np. I waited nntil he got back of the line and 
27 then I proceeded. The lane of traffic moved 
ahead. 

Q Was there some delay from the time that other 
traffic had started to move tiiat yon started to move, be- 
canse yon were waiting for that passenger to get back 
of the lineT A I was waiting solely for him. 

Q Let me ask it this way: Do yon remember that 
antomobile which was standing beside the front of yonr 
streetcar? Had that antomobile started off already and 
gotten ahead of yon when yon started off? A The lane 
of traffic moved. I don’t remember the antomobile; no, 
sir. 

Q I see. In other words, yon cannot identify that 
particular antomobile? A There was a lane of traffic. 
I don’t remember the kind, make, or— 

Q Now, at the time that yon were stopped there and 
before yon started off, do yon know where, in that lane 
of traffic which was standing beside yon, the antomobile 
was which yon later came in contact with in the aeddent? 
A No, sir, I don’t. 

Q Did yon see that antomobile at any time before 
the atreetcar actually—or before it actually came in con¬ 
tact with the streetcar? A He came to my notice when 
he dodged in front of the car. 
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28 Q Did you see him as he dodged in front of 
the car? A I saw him when he connected. It 

was that fast. i 

I 

Q As compared to the distance between the| street¬ 
car tracks for eastbound traffic which you were Ion and 
the south curb of Florida Avenue, after you brossed 
Rhode Island Avenue, and as compared to thalt same 
distance from the streetcar track to the south burb of 
Florida Avenue, before you crossed Rhode Island Ave¬ 
nue, is there any difference? Is one wider thian the 
other? A The difference is that cars can part after 
they pass Rhode Island Avenue, but they can’t pprk be¬ 
tween New Jersey and Rhode Island there, on that side 
of the street, on the south side of the street | 

Q I see. But as you passed Rhode Island ^venue, 
there is still room between your streetcar and inoving 
automobiles between your streetcar and the jparked 

29 cars? A One lane of traffic; that is coifrect. 

Q As a matter of fact, when you passed j Rhode 
Island Avenue, isn’t it true that automobiles cannbt pass 
between your streetcar and the parked cars without either 
waiting for your streetcar to go by or getting in front 
of your streetcar? A That is not true. j 

Q Now, with reference to Rhode Island Aveiiue it¬ 
self, the center point of Rhode Island Avenue, whepe was 
the front of your streetcar when you saw this ajitomo- 
bile which you have described that you later came m con¬ 
tact with? Had you crossed the center of Rhode |Island 
Avenue? A I was beyond the center; yes, sir. | 

Q Had you crossed the east curb line of Rhode |Island 
Avenue? A Yes, sir. | 

Q About how far? A I don’t know. I woufd say 
half a streetcar length. 1 

Q And the first time that you took notice this 
automobile which you came in collision with, h(jw far 
was the front of your streetcar from the rear of that 
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automobile t A I thought he was following the lane of 
traffic. He went around the lane of traffic onto the track, 
and hooked the right front of my streetcar apron or 
fender. 

• • • • 

34 Q Mr. Klingensmith, after you left Court yes¬ 
terday you drove to the scene of the accident with 

a representative of the Capital Transit Company to go 
over the scene? A Yes, sir. 

Q And that visit to the scene of the accident was the 
first visit you made since you left Washington? A Yes, 
sir. 

Q And that was about in July of 1948? A Yes, sir. 
Q Now, that recent visit of yesterday to the scene of 
the accident refreshed your recollection as to the locale 
of the accident and the locale of the point of contact be¬ 
tween the vehicles, did it not? A No, it wasn^t that. 
I just wanted to see the intersection. 

35 Q But isn’t it a fact that your visit did refresh 
your recollection, having seen it again so recently? 

A It is the same as I recalled it 
Q WeU, now, based on your previous recollection and 
based also on your recent visit to the scene, isn’t it a 
fact that the contact between the two vehicles occurred 
in the block between Rhode Island Avenue, Northwest, 
and Fourth Street, in front of about 408 or 410 Florida 
Avenue, which would be just about midway of that short 
block? A Yes. 

• • • • 

37 Q But in any event the accident happened east 
of Rhode Island Avenue, midway of that short 
block between Rhode Island Avenue and the next street, 
whatever it was, east of Rhode Island Avenue? A It 
happened just past Rhode Island Avenue; yes, sir. 

Q Midway of that short block? A No, sir; just as 
we cleared the intersection the accident happened. 
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Q Well, a few moments ago didn’t yon just staie that 
it happened about opposite 408 or 410 Florida -4venne, 
which is about midway of the block? A Approxunately; 
yes. 

Q That is a very short block there, is it not? 

38 A It is. ! 

Q And it was about midway of that j block, 
wasn’t it? A It was not midway of the block; i^o, sir. 

Q Well, how much of that block had you trayersed 
when the accident occurred? A How much whai? 

Q How much of the block did you traverse? Did you 
traverse a quarter of the block or a third of the tlo<^? 
Can you give us some estimate that way? A t had 
just cleared the intersection. j 

• • • • j 

Q Your visit to the scene yesterday refreshed! your 
recollection, did it not, that there was a traffic light at 
Ehode Island Avenue for which you stopped, instead of 
a stop sign? A Yes, sir. i 

Q Now, when you were stopped for that red light at 
Ehode Island Avenue just west of Ehode Island A\fenue, 
isn’t it a fact that the automobiles which were lin^ up 
waiting also for the light, beside your streetcar, j were 
very^idoae, to your streetcar? That is, the j sides 

39 of the automobiles were very dose to the side of 

the streetcar? A That is correct. i 

i 

• • • • I 

Q Now, on the west side of Ehode Island Ayenue 
there were no automobiles parked at the south cufb of 
Florida Avenue, because it was just a very short felock 
and not safe enough for cars to be parked there; ;isn’t 
that correct? A That is right. | 

Q But just as you cross Ehode Island Avenue, I think 
you testified in direct examination, and wasn’t it a| fact 
that cars were parked solidly on the south side of Flc^rida 
Avenue between Ehode Island Avenue and the next 
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street! A I think they permitted parking there; yes, 
sir. 

Q Well, the question now is, isn’t it a fact that at 
the time of this accident, cars were parked there solidly? 
A I don’t recall whether they were solid parked or not, 

• • • • 

41 Q In any event, from your experience before the 
date of this accident, and on the date of this acci¬ 
dent, isn’t it a fact that automobiles which are stopped 
beside your streetcar, west of Rhode Island Avenue, and 
which move across when the light changes, have to weave 
out, as you call it, or at least turn out to the left in 
order to pass the cars which are parked on the east side 
of Rhode Island Avenue at the south curb? A No, sir. 
They don’t have to weave out. There is room there. 

• • • • 

Q Now, from your examination and inspection yester¬ 
day, isn’t it true that with the car in which you were 
seated, parked at the curb, and a streetcar going by 
east on those car tracks, would not permit the passage 
of an automobile between your streetcar and the auto¬ 
mobile? A No, that is not true. 

THE COURT: If so, then the automobile would have 
to stop and wait I do not see the relevancy of that. 

MR. FRIEDMAN: I did not understand your Honor. 

THE COURT: I do not see the relevancy of your 
question, because the automobile could not pass 

42 between the streetcar and the parked cars in order 
to stop and wait until the streetcar passed. 

MR. FRIEDMAN: Unless the automobile got there 
first, your Honor. Then the streetcar should stop and 
wait 

That was my question. 

TEOE COURT: Streetcars have a preferential right 
of way on the streetcar tracks. 

MR. FRIEDMAN: Yes. I do not mean that the auto- 
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mobile would have to go onto the tracks, but it would 
have to be very dose. 

THE COTJBT: I see yonr point I 

BY ME. FELEDMAN: j 

Q From the time that you started off from yi>ur stop 
to the time that you reached a point where youf street¬ 
car came in contact with the Barnes automobile, what 
was the maximum speed that you had attained!? A I 
wasn’t going over 10 or 15 miles an hour. i 
Q Now, Just before the contact was effected between 
your streetcar and the Barnes automobile, what in your 
estimation was your speed at that moment? A| I will 
say 15 miles an hour. 

Q So that as you started up from your st^p, you 
were gradually and progressively increasing thfe speed 
of your streetcar, making your getaway? A No, sir. 

I was coasting. I had the car under control and 
43 that is the way I stopped so quick. | 

Q In order to coast at 15 miles per hqur, you 
had to at least reach that speed or a greater sjpeed to 
permit your car to coast at 15 miles an hour, sinte there 
is no hill at that point; isn’t that a fact? A jThat is 
right. I 

Q So that Just the moment before the contact was 
effected, your estimation is that your speed was about 
15 miles per hour. i 

Now, at that moment that you felt or heard the con¬ 
tact was when you immediately threw your car into 
emergency; is that correct? A That is correct. 

Q Well, put it another way: You felt and l^eard a 
contact of something, an automobile or something, with 
your streetcar, and that very moment or immediately 
afterwards you threw your car into emergency to bring 
it to a stop? A This car swung onto the track | and at 
that time I threw the car in emergency. I 

THE COURT: Did you throw the car into emergency 
before the imi>act? I 
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THE WITNESS: Yes, sir. 

44 THE COUBT: Or after the impact? 

THE WITNESS: Before the impacjt. 

BY MR. FRIEDMAN: 

Q Now, didn’t you testify yesterday on direct exami¬ 
nation, and I am reading from a note, your Honor, that 
I have—^that you threw your car into emergen<y as soon 
as you felt the contact? A I either saw—^I either threw 
it in before— 

Q Now,— 

THE COURT: Just a moment. Let him answer. 

MR FRIEDMAN: Yes. I am sorry, your Honor. 

THE WITNESS: Before the accident—^before the 
contact, or upon contact. I think it was before. 

BY MR. FRIEDMAN: 

Q Now, that is your testimony now, and I under¬ 
stand it. But my question is, didn’t you say on direct 
examination yesterday, when you were being questioned 
by counsel for Capital Transit Company, Mr. Roberson, 
that as soon as you felt the contact between your street¬ 
car and the automobile, you immediately threw your 
streetcar into emergency? A My car was in emergency 
when I felt the contact. 

Q I understand that is your testimony now, but my 
question is with reference to what you said yesterday. 

Did you say what I have quoted in your testimony 
yesterday? A I don’t recall exactly. 

• • • • 

45 Q Going at 15 miles per hour and throwing 
your car into emergency, how long would it ordi¬ 
narily take on that type of track to bring your car to a 
stop? In how much space? A Not much. 

Q Well, can you give us some estimation in feet? 
A Ten feet, I guess. Five or ten feet 

Q Having in mind that your streetcar was already 
coasting, is that also the same distance, five to ten feet? 
A That right. 
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Q So that on the occasion of this accident, frc^m the 
time that yon threw yonr car into emergency nn^il the 
time that yon came to a stop, ho wfar had yonr stijeetcar 
gone? A I wonld say abont ten feel j 

Q And in throwing yonr car into emergen<gr, that 
a sndden stop? A It is pretty sndden. I 

THE COTXBT: It is the nnderstanding of the iConrt 
that there is no controversy over the fact that there was 
a sndden stop. | 

The only qnestion is whether the snddeni stop 

46 was jnstified. i 

MR. FRIEDMAN: Yes, yonr Honor. | 

• • • • j 

I 

Q Can yon tell ns now, at the moment that yoiji saw 
the Barnes car swerve, as yon say, onto the tracks, and 
the moment that yon threw yonr car into emergency^ how 
mnch space there was between the front of yonr street¬ 
car and the Barnes antomobile? A I don’t get the 
qnestion. j 

Q Now, as I nnderstand, yon say now that yon saw 
the Barnes antomobile swerve onto the tracks in front 
of yonr streetcar and as soon as it swerved, and before 
contact was made, yon threw yonr car into emergency? 
A Yes, sir. ! 

Q I am trying to find ont now how mnch space there 
was between the Barnes car and the front of yonr sljreet- 
car when yon saw that situation. A I saw! him 

47 swerve onto the track and automatically I had my 

foot on the brake and stopi)ed. | 

Q But yon have not answered my qnestion, Mr. Klin- 
gensmith. | 

Can yon show ns in this courtroom, if yon cahnot 
tell ns in feet, whether it was the front of yonr street¬ 
car to the Barnes car from where I sit to where | yon 
stand? A The front of the Barnes car or the rear? 

Q The rear of the Barnes car, whichever was closer 
to yon. A He swerved onto the track and hooke^ me 
as I was stopping. | 


I 
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Q But the question I am asking you, K^gen- 
smith, is the distance between the two vehicles ^t ^ 
the Bames car came to a position where you had to 
throw your car into emergency? A No, sir; I could 

not tell you the distance. , 

O Can yon tell us approiiniatelyt Can yon give ns 

some estimationt Was it a matter of a foot or twot 

A No, I couldn’t teU yon that 

Q Can yon indicate by any obj^ m joo^ from 
where yon sit to some other pointl A No, I dont 
fhiTit: I could do that. 

0 When you first observed the Bames car swerve 
onto the tracks, that was the very first time you 
48 saw the Bames car; is that right? To pay any 

attention to it, I mean. A That is nght 

0 At that time when yon saw it, and before the con¬ 
tact was made, was the Bames car gomg faster or slower 
than your streetoarl A Faster. 

Q Can yon estimate its speed? ^ 
was going twice as fast as I was, maybe 30 or 35 miles 

^^Q^^At that very moment can yon teU ns where fte 
frrat of his car was with reference to fte front of yow 
streetcar, either by pointing out some object in the room 

or bv— A What do you mean? 

Just the very first time yon the ®^s 
w^rever yon saw it. A He was m front of my car. 

He was ahead. He had to be. ^ 

Q And going twice as fast! A Approximately, yes, 

“ Q Well, then how, Mr. Klingensmith, did the two 
veLes cUe together! A He hooked my car. He 

hooked the streetcar, with his bimper. 

Q He was already ahead of yon! A The fro 

' his car was ahead of me; yes. . -u j ^ 4 ? 

Q Wen, was any part of his car not ahead o 

you? A Oh, yes. 


49 
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Q Well, now, where was the rear of his car then with 
reference to the front of yonr streetcar? The ve^ first 
time that yon saw— | 

• • • # 

50 THE WITNESS: The rear of his car was ap¬ 
proximately even with the doors of the sti^eetcar. 

I 

• • • • j 

52 Q What part of the streetcar and wh^t part 
of the Barnes’ automobile made contact? | 

• • • • I 

THE WITNESS: The bumper and the fronti right 
apron of the streetcar. The left side of Barnes’ biumper 
and the right front apron of the streetcar. i 

• • • • 

1 

53 THE COURT: Did the bumper hook the apron, 

or did the apron hook the bumper? | 

THE WITNESS: The bumper hooked the aprpn. 

• • • • I 

Q Was there anything on that apron that woipild be 
receptive of the bumper hooking onto it? 

Isn’t it a fact, if you can answer that question^ 

A There is nothing protruding, nothing sticking out. 
The apron is there. That’s it i 

Q Let me ask you this: Isn’t it a fact that the japron 
is a rounded, metal, smooth part of the front ^f the 
streetcar, so that there would be nothing that the bumper 
could hook onto? Isn’t that a fact? A No, that isn’t 
a fact. 

Q Well, did the bumper hook on underneath the 
apron? A At the end of the apron; yes, |sir. 

54 Q Does the apron have an ending there ^rhere 
the bumper was able to hook just behind the 

rounded part as you come around the side of the street¬ 
car? Is that it? A No. It was the end. It wajs not 
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the rounded part. It was where the door cuts off and 
the apron starts. 

Q That is right at the side, right at the front of the 
streetcar? Isn’t that so? A It is on the right side; 
yes, sir. 

• • • • 

57 Q Now, after yon got off the streetcar, Mr. 
Klingensmith, did yon have a conversation with 

Mr. Barnes? A We exchanged names. I don’t think 
he had a license. He didn’t want the police there. 

58 Q The question I asked, Mr. Blingensmith, was 
whether or not you had a conversation with Mr. 

Barnes. A We exchanged names; yes, sir. 

Q Did you thereafter have a telephone conversation 
with Mr. Barnes? A None. 

Q Did you, at the time that you got off of the street¬ 
car and had your conversation with Mr. Barnes, tell him 
that you couldn’t see him because the streetcar was 
crowded and people were standing too close to you? 
A No, I didn’t tell him that. 

Q Did you tell him that, or in substance that, in a 
telephone conversation, when he called your home? A 
No. 

Q Did you tell Mr. Barnes that at any time? A No. 

• • • • 

64 Marjorie H. Simons 

• • • • 

Direct Examination 

• • • • 

Q Your name is Marjorie H. Simons? A Yes. 

• • • • 

65 Q Calling your attention to March 25, 1948, 
were you a witness to an accident on Florida 

Avenue, just east of Rhode Island? A I was. 
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Q Where were yon at the timet A I was on the 
streetcar. | 

Q Where were you going! A I was going t6 visit 
my mother on Florida Avenue, First eind Florida jS^venue. 

I 

• • • • 

Q Were you seated or standing on the streetcar! A 
I was standing on the streetcar. ! 

Q Where were you standing! A I was standing on 
the righthand side of the first post by the chair.! 

I 

• • • • I 

Q By the seat! A Yes. 

Q Did there come a time when that streetcar! came 
into contact with an automobile! A Yes, it did. 
66 Q Describe what the automobile and streetcar 
did in this connection—^that you saw. A i Well, 
when I saw the streetcar—mean when I saw thje car, 
the streetcar had hit the tail end of the car; the civ had 
curved out. 

Q Did you see the automobile while it was in motion! 
A I saw it when it was trying to get in front <!)f the 
streetcar. I 

Q And after that the collision occurred! A TWt is 
right 

Q What happened to the streetcar after this collision 
occurred! A Well, the streetcar stopped. j 

i 

1 

Cross ExamimaUon | 

BY MR. FRIEDMAN: 

Q Miss Simons, can you tell me a little more in Retail 
just where you were standing on the streetcar! jA I 
was standing on the righthand side, first seat beside] that. 
I was holding onto that post behind the white lin^. 
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67 Q I see. And it was the first single seat? A 
Yes. 

Q Were you standing behind the white line? A Yes. 

Q Was anyone standing in front of the white line? 
A No. 

Q Which way were you looking just before this acci¬ 
dent occurred? A Toward—^you know, towards the 
seat, you know, out the window, towards the seat. 

Q Of the side window? A Yes. 

Q Do you recall the streetcar coming to a stop for 
a red light at Rhode Island Avenue? A No. I noticed 
a light there, though, but I don’t remember. I know we 
had the signal. I know we had the green light to go. I 
know that. 

Q Yes, I understand, but just before you went— A 
Well, I don’t remember diat. 

Q Do you recall being stopped just before the acci¬ 
dent happened? A I don’t remember. 

Q Do you remember at any time just before the acci¬ 
dent happened, a line of automobiles standing behind the 
streetcar while it was standing, and then the light 

68 changed and everybody started up? Does that re¬ 
fresh your recollection? A I don’t remember 

behind the streetcar. I can’t tell you anything about 
what was behind the streetcar. 

Q Well, do you remember any cars immediately along¬ 
side the streetcar, standing? A Yes, there were some 
parked, you know, on the side of the street. 

Q Now, was that after you crossed Rhode Island 
Avenue? A Yes. 

Q Now, looking out the side window as you crossed 
Rhode Island Avenue, did you hear the crash or the 
impact between the streetcar and the automobile? A 
After it crossed Rhode Island Avenue? 

Q Yes. A Yes. 

Q Before you heard that crash, had you seen the 
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automobile—answer that. A Yes, before I saw it I saw 
the automobile trying to get in front of the strefetcar. 

Q Now, there are cars parked right along the curb 
of Florida Avenue, the curb that you were lookiijg at, 
right after you crossed Ithode Island Avenue; isi that 
right? A Yes. | 

Q And this automobile that you saw, was it ridijig in 
a line of moving automobiles alongside the street- 

69 car? A I didn’t see it. I saw him trying to—it 
was some cars parked, and he was coming, he was 

trying to get past the parked ones, and he swung out. 

Q In other words, the automobile which came in! con¬ 
tact with the streetcar was trying to get betweeii the 
streetcar and the cars which were parked at the (Jurb? 
A That is what I saw. ! 

Q There wasn’t enough room between those parked 
cars and the streetcar for this automobile to squeeze 
through, was there? A It don’t seem like it. 

• • • • I 

Q Did the automobile reach those parked cars i just 
before the streetcar when it tried to get out and arbund 
him? A Yes, it must have been like that. ! 

Q And when the contact was made between the Auto¬ 
mobile and the streetcar, do you know how fast! the 
streetcar was going? A It wasn’t goii^ too fasi I 
don’t know the mileage, you know, but it wasn’t gbing 
too fast. I 

Q Was the streetcar crowded? A It was ! not 
crowded, but it was a lot of people on it. I mean, pebple 
were standing, but it wasn’t real packed. | 

Q Were all the seats taken up? A Yes. 

• • • • 

i 

70 Q When you saw the automobile, just befoi^e it 
tried to get around the parked cars, was the auto¬ 
mobile going faster or slower than the streetcar?! A 

I 


j 
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Faster. A little faster. It wasn’t speeding, bnt it was 
going a little faster. 

Q And when you saw the automobile trying to get 
around those parked cars, how far away was the street¬ 
car from that automobile? A It was right up on it. 

Q Well, can you show us in this courtroom? A Let’s 
see. I say about like a distance like that (indicating). 

• • • • 

71 Q And was that the distance between the front 
of the streetcar and the rear of the automobile? 

A No. Let’s see, now. The car came up beside the 
streetcar, and when it swerved out, I mean, that is, when 
it swung out, I mean, I know the streetcar hit the tail 
end of that car. 

Q Did you ever see this automobile before it got even 
with where you were standing? A Yes, I looked—^be¬ 
fore it got even with where I was standing? 

Q Yes. A I seen it coming up, you know, on that 
side. 

Q Did you see it coming up from behind the street¬ 
car? A Not behind; I mean I was standing in the 
front. When I saw it, it was, you know, coming up by 
the streetcar. 

Q Alongside the streetcar? A That is right. 

Q And since it was going a little faster, it was pass¬ 
ing the streetcar, and started to go around the parked 
cars? A Yes. 

Q And got close to the tracks? A Yes; that is when 
it swung out. 

Q Is that right? A Yes. 

72 Q And the right front comer of the streetcar 
stru<^ the left rear bumper of the automobile; is 

that correct? A Yes, that is right. 

• • • • 
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1 
I 
I 

Q Do you remember the contact being made l|etween 
the automobile and the streetcar? A Yes. | 

Q Was there a noise? A It was a noise when it 
hit; yes. | 

Q And could you also feel it? A I felt the!street¬ 
car when it stopped. It stopped suddenly] 

73 Q Now, can you tell us which happened first? 
Whether you heard the noise of the two ychicles 

coming together or you felt the streetcar stopping? A 
I think the streetcar was stopping at the same &e—^I 
think the streetcar was trying to stop when the c^, you 
know, swung that way in front. 

Q Did it happen almost at the same time? A Yes. 
Q From the time that you felt the brakes of the 
streetcar being applied until the time that the stieetcar 
came to a stop, can you tell us approximately h<^w far 
you went? That is, how far the streetcar went? To 
my knowing, it didn’t go too far. 

Q Do you remember the next street after yoi pass 
Ehode Island Avenue is Fourth Street, on the ngjithand 
side? A Yes. i 

Q You know that is a short block, isn’t it, between 
Rhode Island Avenue and Fourth Street? A That is 
right I 

• • • • j 

i 

74 Q Can you tell us where in that block the ac¬ 
cident occurred? A It was on Florida Avepue, a 

little past Rhode Island Avenue. | 

Q Can you tell us about how much past Rhode pland 
Avenue? A Well, I don’t know the distance very' good. 
I mean, I guess you would say about not quite n4dway. 

Q Now, when the impact occurred, did you g6t out 
of the streetcar? A No. i 

Q Did you look out of the window to see aft^r the 
vehicles came to a stop, what vehicles were inv<|)lved? 
A Yes. I seen a car and the streetcar. j 


i 
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Q At that time was any part of the automobile on 
the streetcar tracks? A The rear end. 

75 Q And which way was the front end facing? 
A It was almost crosswise of Florida Avenue. 

Ton know, I mean, it had hit the tail end—^wait a minute; 
let me see, now. 

I don’t remember. I can’t say very good. 

• • • • 

76 Tliereupon 

Roscoe Bames 

was called as a witness in rebuttal, on behalf of the 
plaintiff • • • 

• • • • 

Direct Exammaticm 

• • • • 

Q Mr. Bames, directing your attention to on or about 
March 25, 1948, were you involved in an accident with a 
streetcar of the Capital Transit Company? A I was. 

Q And where did that accident occur? A Well, the 
accident occurred at Florida Avenue and Rhode Island 
Avenue, Northwest 

77 Q Before the accident occurred, in which way 
were you proceeding? A I was proceeding east 

on Florida Avenue. 

Q What kind of automobile were you operating? A 
I was operating a 1942 Packard. 

• • • • 

Q Before the accident occurred, and just as you 
reached Rhode Island Avenue, Northwest, going east on 
Florida Avenue, do you recall whether you stopped for a 
traffic signal light? A I did. 

Q At the time that you stopped for the traffic signal 
light, where was your automobile in reference to the 
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south side of Florida Avenue? A My automobil^ was 
halfway in front of the streetcar. j 

Q Were there any automobiles in front of your' auto¬ 
mobile, between your automobile and the west curt line 
of Bhode Island Avenue? A Yes. There was one j auto¬ 
mobile in front of me and one in front the 

78 streetcar. | 

Q Was the automobile in front of the streetcar 
on the streetcar tracks? A That is right. | 

Q When the light changed to green, what did yoh do? 
A Well, the car in front of me proceeded and ij pro¬ 
ceeded behind it. The car in front swerved—^in pther 
words, moved onto the streetcar tracks gradualljr, to 
escape accident or probably hitting the cars that iwere 
parked between Rhode Island Avenue and Fourth Street, 
parked on Florida Avenue. | 

Q Now, before you crossed Rhode Island Avienue, 
were there any cars parked on the south side of Florida 
Avenue, just before you get to Rhode Island Avenue? 
A Yes. You mean on the west side? i 

Q Yes, the west side of Rhode Island AvenuA A 
West of Rhode Island Avenue? j 

Q In other words, where you were waiting for the 
light. A No, there were no cars parked on that Iside. 

Q Now, as you crossed Rhode Island Avenue irt the 
block between Rhode Island Avenue and Fourth Street, 
were there cars jjarked in that block? A I believe,! yes, 
to my recollection, I counted two. I 

Q When you started off after the light change<^ do 
you recall whether you started before or after the street¬ 
car? A I started off—^we started off, I think, 

79 simultaneously, because the car in front ofj the 
streetcar moved out, and the one in front of me 

moved out also. I 

Q Now, will you tell us in your own words just "^hat 
occurred after you started off and as you were crossing 
Rhode Island Avenue, from that point on? A Well, on 
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the west side of Florida Avenue, at Rhode Island Ave¬ 
nue, I proceeded behind the car in front of me, gradu¬ 
ally taking the same path toward the 'first rail of the 
streetcar track, and in order to avoid the same occur¬ 
rence that perhaps would have occurred if I had stayed 
in my original position, that is, to come in contact with 
the parked cars. 

Q And will you tell us what occurred as you took 
that path and. as you proceededt A As I taken that 
path, I noticed that this streetcar had moved up to an 
unreasonably close distance to me, and I speeded up a 
little bit in order to get out of the way, but the car in 
front of me was not going as fast as it should have been 
going at that particular time, which I do believe and 
recall that it was around 20 to 22 miles an hour. 

Q Tell us what occurred. A And after that hap¬ 
pened, I saw the condition that I was going to be in, so 
I speeded up behind the car, hoping that he would move 
out in time for the streetcar to make a clearance between 
the rear back fender and bumper of my car to get out 
as fast as I could in order to keep the streetcar 
80 from striking me, or pinning me in. 

Q At that i)oint was there sufficient room be¬ 
tween the streetcar and the parked car for your car to 
go through? A Well, in this sense, you see, my car 
is very wide, a Packard clipper, and according to the 
judgment that I taken at that particular time I didn’t 
thiTik that I would be able to make it along with the 
streetcar and the parked cars. That is, to move forward 
in between the two. 

Q And what occurred after you speeded up? A Well, 
I heard a noise and felt a jolt of my car. It seems to 
me that I was struck twice. First, the bumper was bent 
from horizontal to vertical position, down, and then there 
was another crash and that, I presume, was the reason 
for my back fender, left back fender being smashed in. 
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Q Now, at that time, just about the time you feli the 
contact, about how fast were you going? A About 20 
to 25 miles an hour. j 

Q From the time that you left your stop we^t of 
Rhode Island Avenue to the time that you came inj con¬ 
tact with the streetcar, did the streetcar at any time go 
any faster or as fast as your automobile? A Well, 
now, that I could not tell, because in order for the stjreet- 
car to come in contact with me, he had to be going jrela- 
tively the speed that I was. 

TECE COURT: You have answered the ques- 

81 tion. You say you don^t know. | 

BY MR. FRIEDMAN: 

Q Now, at the time the contact was made betVeen 
your automobile and the streetcar, where were the velucles 
with reference to the house numbers on the street, or 
some other point in that block? A Well, I recall| dis¬ 
tinctly that it was between 410 and 408 Florida Avenue. 

Q And where is that with reference to the length of 
that block between Rhode Island Avenue and Fojarth 
Street? A Would you mind repeating that? 

Q Where are those houses located with referenc^ to 
the distance from Rhode Island Avenue to Fourth Stijeet? 
How much of that distance? A How much of that j dis¬ 
tance? About midway. j 

Q Did you bring your automobile to a stop after I you 
felt the contact? A I stopped after the contact "^th 
my rear fender and bumper. I stopped immediately, jand 
the carriage weight of the streetcar at that partic^ar 
time, my left wheels were on the streetcar, had veerea to 
the center, shall we say, the third rad. That is | the 
middle center of the streetcar tracks. And I stopi)ed, 
and the impact of the streetcar that caused my ca^ to 
swing around in front of the streetcar crosswise, in other 
words. 

82 Q Before the two vehicles made contact, •^hat 
was your position, that is, the position of y our 

i 

I 

i 
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antomobile 'with relation to the streetcar tracks? A 
Parallel 

Q Was any part of yonr automobile on the streetcar 
tra^ just before— A At that particular time, yes. 

Q What part was on the streetcar track? A Well, 
before I crossed Rhode Island Avenue, going east, my 
front left wheel was on the first rail of the track, and 
then I discovered that the streetcar -was, in other words, 
behind me, approaching, rather, at relatively the same 
speed that I was. So I tried to move out, and in doing 
so the back fender and bumper was caught by the front 
end, right end of the streetcar. 

Q Now, with relation to Rhode Island Avenue, where 
was the first time that your automobile came onto the car 
tracks? A Well, before I crossed Rhode Island Avenue. 

Q Had you gotten to the west curb line of Rhode 
Island Avenue? A I 'was on the streetcar tra<^ be¬ 
fore I got to the east end of Rhode Island Avenue. 

Q Can you tell us now how far from the east end of 
Rhode Island Avenue you had gotten when you got onto 
the car tracks? A Well, I would say about the 
83 center of the street. 

Q Of Rhode Island Avenue? A That is right. 

Q Once you got on the streetcar tracks at the center 
of Rhode Island Avenue, did you maintain that relative 
X>osition? A I did. 

Q Was that the same relative position that you main¬ 
tained until the contact ■was made? A That was the 
same position that I maintained, going east, when the 
contact was made. 

Q After the contect was made, did you get out of 
your automobile? A I did. 

Q When you examined, did you examine the two ve¬ 
hicles? A Yes, I looked— 

THE COURT: Just answer yes or no- 

THE WITNESS: Yes. 
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BY MR. FRIEDMAN: I 

Q What was the position of the two vehicles 1 after 
they came to a stop and after yon had gotten o^t to 
examine them? A In reference to the streetcar and my 
car? ! 

Q Yes. A Well, my car was across the traik in 
front of the streetcar, and the streetcar was about three 
feet at that time from my automobile. j 

84 Q They were not hooked together? A No. 

Q Do you know if at any time your auton^obile 
was actually hooked onto the streetcar? Do you jbiow 
that of your own knowledge? A Well, it seems4-yes. 
It seems that it was hooked onto my car after it inade 
the first contact; that is, the bumper, when it madej that 
dent in the bumper vertically. | 


Cross ExammaUon 


BY MR. ROBERSON: i 

_ ) 

Q Mr. Barnes, you' attribute this accident in large 
part to the failure of the automobile in front of y(^u to 
move ahead as fast as you thought it should? A 1 beg 
your pardon. Would you mind rei)eatmg? I 

Q You say that one of the reasons for jthis 
87 accident was the failure of this automobile pro¬ 
ceeding in front of you— A I did not—^li did 

not say—' i 

MB. FRIEDMAN: Just a moment I would likp to 

state an objection. | 

THE COURT: Let Mr. Roberson finish his question. 

MB. FEIEDMAN: Sorry. | 

BY ME. EOBEESON: 

Q On direct examination you said that there wa§ an 
automobile in front of you that was not moving ahea(^ as 
fast as it should. A But I did not say that that jwas 
the cause of the accident. I 
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Q But that was one of the factors that led up to your 
situation? A I don’t know whether it is the factor or 
not 

THE COUET: But it was a fact, was it not, that the 
automobile ahead of you did not move as fast as you 
expected it to? 

THE WITNESS: That is right 
BY MR. ROBERSON: 

Q Is that the same automobile that you say was sit¬ 
ting in front of yours when you were over on the west 
side of Rhode Island Avenue? A That is right 

Q What kind of automobile was that? A 

88 Well,I don’t know. 

Q A long automobile? A I don’t know. 

Q Was it a wide automobile? A I don’t know. It 
was an automobile, that is all. You don’t pay attention 
to those things. 

Q The day after this accident—^the accident was on 
the 25th of March—on the 26th you made a claim for 
damages, property damage, to the transit company? A 
I did. 

Q And you wrote out a statement or signed a state¬ 
ment about what happened? A I did. 

Q Did you read it over before you signed it? A 
Sir? 

Q Did you read it over before you signed it? A I 
did. 

Q That was a claim of your account of how the acci¬ 
dent happened? A Yes, sir. 

THE COURT: He said he did. 

BY MR. ROBERSON: 

Q Isn’t it a fact, Mr. Barnes, that you said at that 
time that there was no automobile either in front of 
you or the streetcar, at the time you stopped west 

89 of Rhode Island Avenue? Did you say that? A 
No, I don’t recall that. 

Q Let me refresh your recollection. A Yes, sir. 
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• • • • 

I 

MB. BOBEBSON (contimiing): was going south¬ 

east on Florida Avenue and stopped alongside a street¬ 
car going in the same direction on the north side of 
Bhode Island, for a red light. We were both betiween 
the north section of Fourth Street and Bhode Island When 
we stopped. No one was in front of either of us.’f 

THE WITNESS: I did not write that. 

BY MB. BOBEBSON: ! 

Q That is your signature, isnH it, sir! A This is 
not my writing. 

Q Will you answer my question as to whether thkt is 
your signature at the bottom of that page! A llhat 
is my signature, but that is not my writing. j 

Q And that is the statement that you referred ito a 
minute ago as having read before you signed it! A I 
think I did; yes. I recall reading it, but I didn^t "^ite 
it. I 

90 MB. BOBEBSON: I ask that this be marked. 

I am going to offer it in evidence, your Hqnor. 

THE COTJBT: Beg your pardon! | 

MB. BOBEBSON: I am going to offer it in evidence 
as soon as they see it. | 

MB. SCHWABTZ: May I look at it! ! 

MB. BOBEBSON: Yes. I 

I 

• • • • 

j 

(Counsel further perused the statement referred |to.) 

MB. SCHWABTZ: We have no objection to it being 

offered in evidence. i 

I 

• • • • I 

MB. SCHWABTZ: We have no objection, your Hojior, 
to both sides of that statement being read into evidence. 

'I' H E COTJBT: It may be admitted. | 

• • • • 
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91 (Statement referred to was marked Defendant’s 
Exhibit No. 3 and received in evidence.) 

THE COUET: Do yon want to read it to the jnry t 

ME. EOBEESON: Just that section, your Honor. 

THE COUET: Very weU. 

ME. SCHWAETZ:. May we have the whole statement 
read in evidence! 

TBDE COUET: No. Counsel has a perfect right to read 
such portions of the exhibit as he wishes. Then you may 
read any other portions. 

ME. SCHwAETZ: Very well, your Honor. 

ME. EOBEESON: was going southeast on Florida 

Avenue and stopped alongside a streetcar going in the 
same direction on the north side of Ehode Island, for a 
red light We were both between the north section of 
Fourth Street and Ehode Island when we stopped. No one 
was in front of either of us.” 

• • • • 

Q Mr. Barnes, you have testified here today that when 
you got over to the car tracks, it was before you 

92 had completed your crossing of Ehode Island 
Avenue. A Yes. 

Q Now, Mr. Barnes, isn’t it a fact that you were about 
30 feet east of Ehode Island Avenue before you got on 
the car tracks, before you swung over! 

THE COUET: Mr. Eoberson, I want to make the sug¬ 
gestion: as I see the issues of this case, I don’t think it 
makes a bit of difference which side of Ehode Island Ave¬ 
nue the accident took place on. 

ME. EOBEESON; I do think it material, your Honor, 
that in his recollection of how the accident happened, he 
had moved an automobile— 

THE COUET: Will counsel come to the bench, please! 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 
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THE COURT: The way the Court views this witness’s 
testimony is this: By his testimony in direct examination 
he has convicted himself of negligence. And I sh£^ hold 
that he was gxdlty of negligence as a matter of hkw, be¬ 
cause he says about half of his automobile was aliead of 
the streetcar. The other half, I take it, was back I of the 
front of the streetcar. When the light changed, instead of 
waiting until the streetcar passed, Imowing that the j street¬ 
car had a preferential right of way and also jthat it 

93 could not get off of the car tracks, he cut ini ahead 

of the streetcar. Now, that is negligence, as k mat¬ 
ter of law. I 

MB. ROBERSON: Yes, sir. L 

THE COURT: Now, you may be guided by that in 
your cross-examination. | 

MR ROBERSON: Yes, sir. j 

MR. SCHWARTZ: But we are concerned pri|iiarily 
with the negligence of the streetcar company and th^ posi¬ 
tion they got on the track—^notwithstanding the question 
of right of way, they owe him the highest degree o; care. 

THE COURT: Mr. Schwartz, you gentlemen start with 
a res ipsa loquitur. That is why I suggested to Mr. 
Friedman yesterday, not to put Barnes on as part of your 
case. Let the other sid.e meet your case. 

Mr. Roberson calls the motorman and two or thre^ other 
witnesses who show that the accident was caused ^>y the 
sole negligence of Barnes. At that point I would Submit 
the case to the jury, because it is for the jury to decide 
whether to believe the motorman and the other witnesses. 
But you called Barnes to the stand in rebuttal. 

MB. SCHWABTZ: Yes. j 

THE COURT: He is your witness. Therefore, y^)u are 
asking that he be believed. | 

Very well. On his testimony he was the cause df this 
accident, the sole cause of this accident, because he 

94 had no business moving in on the streetcar tracks 

the way he did. j 
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Under the circmnstances, I am inclined to direct a 
verdict for the defendant 

MK. ROBERSON: I will discontinue with this witness 
now, and you may take up with him, 

• • • • 

(Counsel returned to the trial table.) 

MR. ROBERSON; No further cross-examination. 

MR FREEDMAN: May I read the remainder of this 
statement, if your Honor please? 

THE COURT: Yes. 

MR. FRIEDMAN: The remainder of the statement 
which Mr. Roberson has read from is on a printed form 
entitled ‘‘Claim for damages against the Capital Transit 
Company, File No.^^ and that is blank. 

“No. 1. Name of registered owner, Roscoe C. Barnes. 

“Address. 222 50th Street, Northeast. 

“Name of driver. Same. 

95 “Place of accident: In front of 410 Florida 
Avenue, Notrhwest. 

“Date. 3/25/48. 

“Time. 6 p. m. 

“Make of automobile. Packard, Model, Clipper, Year, 
» 42 . 

“On what street were you driving? “Florida Avenue. 

“Direction. Southeast. 

“Speed. 20 miles per hour. 

“On what street was streetcar being driven? Florida 
Avenue. 

“Direction. Southeast. 

“Speed. Faster than I was. 

“Where was your auto when you first saw streetcar sit¬ 
ting alongside it at Florida and Rhode Island Avenue? 
Where was the streetcar at that time? 

“To my left. 

“Which vehicle entered the intersection first? Auto. 

“How far was other vehicle from intersection at that 
time? 
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I 

I 


‘‘Following me. | 

“Which part of each vehicle came together? | 

“Bight front comer of streetcar stmck my left!rear 
fender. 

“On what color light did each vehicle enter the inter¬ 
section? I 

“Green. 

96 “What did you do to prevent this accident? 
“Nothing I could do.’’ 

Then on the back, taking up from where Mr. Bob^son 
stopped—^well, perhaps it would be easier to follow lit if 
I read it all. It is very short: | 

“I was going southeast on Florida Avenue and sto{)ped 
alongside a streetcar going in the same direction oh the 
north side of Bhode Island, for a red light. We were ))oth 
between the north section of Fourth Street and Bhode 
Island Avenue when we stopped. No one was in froi^t of 
either of us. When the light changed to green, I started 
up and passed the streetcar as we moved across Bhode 
Island Avenue. About 30 feet below Bhode Island Avenue 
I had to swing out toward the car tracks to get by a iline 
of autos parked along the west curb of Florida Avenui I 
was going about 20 miles an hour, and my auto’s rear {was 
about at the streetcar’s front when I got close to jthe 
tracks, and as I straightened out the right front of ithe 
streetcar hit my left rear fender. We stopped practic^y; 
on impact, but when I put on the brakes quickly, my Jeft 
rear bumper hooked onto some part of the streetcar 
pulled it off. I 

“The streetcar was packed with passengers all arotmd 
the motorman so that he could not see my auto.” ! 

! 

97 Redirect Exa/mmation \ 

\ 

BY MB. FBIEDMAN: 

Q Now, Mr. Barnes, showing you a rough sketch;of 
this locale, with north at the top of the blackboard ^d 
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Florida Avenue going in a generally southeasterly direc¬ 
tion, from the time that I have testified that you got onto 
the streetcar tracks about midway of Bhode Island Avenue 
until the time you reached about the mid point of the block 
from Rhode Island Avenue to Fourth Street, had your auto¬ 
mobile changed its position with relation to those street¬ 
car trackst 

THE COURT: Mr. Friedman, I do not think that is 
proper redirect examination. You covered all that during 
the direct examination of this witness. 

MB. FRIEDMAN: Very weU, your Honor. 

I have no further questions. 

THE COURT: You may step down. 

(The witness left the stand.) 

MB. SCHWARTZ: That is our case, your Honor. 

THE COURT: Do both sides rest? 

MB. ROBERSON: Yes. 

MR. FRIEDMAN: Yes, your Honor. 

THE COURT: You may come to the bench. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows: 

• • • • 

98 MB. ROBERSON: May it please the Court, at 
this time I move your Honor to direct a verdict in 
favor of the defendant Capital Transit Company, on the 
ground that upon this evidence no reasonable man could 
conclude otherwise than that the sole cause of this eiction 
was negligence of Mr. Barnes, in doing just exactly what 
he says he did and what everybody else says he did. 

MB. SCHWARTZ: If your Honor please, our position 
is, under the authority of Hickey versus Washington Loan 
& Trust Company, one, which is a case dealing with the 
doctrine of res ipsa loquitur: we are entitled to go to the 
jury under the doctrine of res ipsa loquitur. Whether the 
jury believes or disbelieves the witness Barnes. 
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And also whether the jtuy believes or disbelieves the 
testimony of the other witnesses on behalf of the tr^sit 
company. ! 

THE COURT: The jury has a perfect right toj dis¬ 
believe the motorman, but the point is that you canno^ ask 
the jury to disbelieve Barnes, because you called him. i 
MB. SCmWARTZ: But from Barnes’testimony, if j you 
believe Barnes’ testimony, the jury may believe very prop¬ 
erly under this evidence that Barnes, when he vefered 
99 over to avoid the cars which were parked on the jeast 
side— ! 

THE COURT: I think that is no' doubt the fact, l! am 
inclined to this view, that it was negligence as a matte^ of 
law for him' not to wait until the streetcar passed by be¬ 
fore veering out onto the streetcar track. That is | the 
thing that bothers me. j 

MB. SCHWARTZ: I go beyond that, if your Hc^nor 
please, and that is this: He says that he got ontoithe 
tracks right after he got into the intersection, befor^ he 
got halfway across Rhode Island Avenue, and he sta^yed 
in that position and continued in that position until! he 
was struck from the rear by the streetcar. A portion of 
his car was on the track. And you know how people dtive 
along, to avoid a parked car they edge out a little to ^ve 
them sufficient clearance. He traveled a distance, accord¬ 
ing to his testimony, of half the width of Florida Avenue— 
of Rhode Island Avenue, which was 25 feet, and an addi¬ 
tional 95 feet along Florida Avenue, before they reached 
a point halfway in the block before he was struck. 

THE COURT: I don’t understand that to be his testi¬ 
mony. My understanding is that he was struck immedi¬ 
ately after he got onto the streetcar tracks. | 

MR. SCHWARTZ: No, sir; that is not his testimony, 
and when Mr. Friedman sought to recapitulate, your 
Honor said, ‘‘You have been all over that, Mr. Friedman,” 
and that is what he testified to before that. | 
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101 THE COURT: What I referred to was this: 
Mr. Friedman asked the same thing two or three 

times. I said, ‘‘You have been over that ground.” 

Now, if the testimony shows, if his testimony shows 
that he proceeded 95 feet on the streetcar track before he 
was hit, then I shall be inclined to say that his credibility 
is for Ihe jury. 

On the other hand, frankly I do not recall that in the 
record. 

MB. SCHWARTZ: If there is any doubt about it, you 
can recall the witness and ask him specifically. 

THE COURT: Oh, I am not going to do that. 

MB. SCHWARTZ: Why not? 

THE COURT: I am not going to do that. 

MR. SCHWARTZ: Well, if there is any doubt about 
it, we would be glad to recall him, and we are offering 
to recall him, to have him testify to that. And we were 
undertaking to cover the thing, and your Honor— 

102 THE COURT: If there was some way of hold¬ 
ing him incommxmicado between now and one forty- 

five, it would be a different proposition. 

MR. SCHWARTZ: He is right here now. You do not 
have to hold him incommunicado. He is here and we have 
been talking to your Honor and nobody has spoken to him, 
and while he was on the stand counsel was going to tie 
in these loose ends, and your Honor stopped him. It was 
not a question of his not having an opportunity— 

THE COURT: I did not stop counsel from tying up 
loose ends. I stopped counsel from recapitulating testi¬ 
mony and going over the same ground the second time. 

MR. SCHWARTZ: If he was already going over the 
same thing, then it is in the record. If it is not, it is a 
matter of tying up loose ends. One or the other. 

• • • • 

103 THE COURT: Mr. Reporter, will you read back 
the testimony of the witness Roscoe Barnes that 

counsel went over with you, please? 
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(Whereupon the reporter read to the Court and <^unsel 
the testimony of Eoscoe Barnes.) | 

MR. SCHWARTZ: He says he was on the tracks in the 
middle of Rhode Island Avenue, and he maintained that 
position, traveling in the middle of Rhode Island ^venue, 
until the collision occurred. | 

He puts the jwint where the collision oocurred| as in 
front of premises 408 or 410, between 408 and 410 Rlorida 
Avenue, which he states is in the middle of the block, be¬ 
tween ]^ode Island Avenue and Fourth Street. 

THE COURT: In other words, according to tljat, he 
traveled half a block? j 

MR. SCHWARTZ: According to that, he travel^ half 
a block, plus half the width of Rhode Island Avenuej 
THE COURT: Plus half the width of the intersec¬ 
tion. j 

104 MR. SCHWARTZ: Yes. That is 120 feet.| 

In addition to that, you have the testimony of the 
motorman, that he could stop his car within 5 or 10 feet. 
In addition to that, he says that he came onto the Hack. 
He puts it at a different position where he came 4^1 the 
track- He says he came onto the track just as he cijossed 
the intersection, speaking of the motorman’s testiiaony, 
and according to Barnes’ testimony, and according also 
to the motorman’s testimony, he said that the accident 
occurred in front of premises 410 Florida Avenue, j^hich 
Barnes put in the middle of the block. Of course, il am 
not testifying in respect to that, but we went by pere, 
and 410 is in the middle of the block. ! 


107 THE COURT: He should have let the streetcar 
go by. 

MR. SCHWARTZ: On the other hand, the streetcar 
was receiving fares from its passengers, and should have 
anticipated that the car might not stop, and | they 

108 should realize the very small distance there. i 

Does your Honor realize that the width of the 


I 
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average automobile is approximately 6 feet? This car 
that Barnes was driving was a wider car than the aver¬ 
age, according to the testimony, and although the testimony 
does not show its width, I think that your Honor is famil¬ 
iar with these Packard Clippers; they are about 7 feet 
wide.. 

So you have got a street that is only— 

THE COURT: Pardon me for interrupting you, but aU 
that this Coppridge case holds is that there is a duty of 
highest degree of care. 

MR. SCHWARTZ: No, it holds beyond that Look at 
the footnote. It went up on an instruction dealing with 
the paramount obligation of a common carrier over its 
right to pursue its right of way. 

THE COURT: There is no doubt about that 

MR. SCHWARTZ: And the Court says that that right 
of way, which is a preferential right of the streetcar, is 
subordinate to the duty that they owe their passengers. 

• • • • 

109 THE COURT: I am inclined to rule that as a 
matter of law, on those facts which are not dis¬ 
puted, the sole cause of this unfortunate accident was the 
negligence of Barnes, and that as a matter of law what¬ 
ever inference may be drawn under the rule of res ipsa 
loquitur has been overcome by the undisputed facts. 

Now, I must say, gentlemen, I have a great deal of 
sympathy for this plaintiff. She is the type of person who 
is the olifashioned type of elderly woman. After all, she 
is an innocent victim here. She was a passenger, and all 
of a sudden there is a stop and she gets hurt. Naturally 
she is entitled to a great deal of sympathy. 

I think it is unfortunate you did not join Barnes. Per¬ 
haps you did not join him because he is not good for a 
judgment. 

MR. SCHWARTZ: I don’t know what the reason was 
that motivated coxmsel. 
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MR. ROBERSON; They can still sue him. The sta tute 
has not run. 

• • • • I 

110 THE COURT: Let me have the Hickey casei 
MR. SCHWARTZ: In that case the Court iays 

that we are entitled to go to the jury on the doctrinp of 
res ipsa loquitur. I 

111 What your Honor is doing is taking your own 
views of the facts, I think, and the conclusions |you 

draw from them, instead of permitting the jury to decide 
the questions of fact. | 

THE COURT: No, I am assuming the facts testified 
by your witnesses, and not by Mr. Roberson’s witnesses. 

I would have no right to take the facts testified! by 
Mr. Roberson’s witnesses. | 

MR. SCHWARTZ: If our witnesses don’t make OTjit a 
case which entitles us to go to the jury on the basis of jour 
case, then we are entitled, nevertheless, on the authopty 
of Hickey versus Washington Loan & Trust Company, to 
go to the jury on the basis of the doctrine of res ipsa 
loquitur. T 

THE COURT: Well, I am assuming that res ijpsa 
loquitur applies here. j 

MR. SCHWARTZ: Yes, I understand that. | 

THE COURT; No, I am going to direct a verdict for 
the defendant. j 

• • • • I 

113 Opimon of the Cowrt | 

1 

THE COURT (Holtzoff, J.): In this case, admitteidly 
the plaintiff was a passenger on the defendant’s street<»r. 
It is undisputed that the streetcar made a sudden stop ^d 
that as a result of the stop the plaintiff was hurt. | 

Obviously it goes without saying that in order to ^e- 
‘ cover against the streetcar company, the plantiff is untjler 
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an obligation to show negligence on the part of the com¬ 
pany or its employees. 

Admittedly, the defendant being a common carrier, owes 
snch duty to its passengers to use such care as is com¬ 
mensurate with the situation. 

114 We used to charge juries in cases of this sort 
that the common carrier is under an obligation to 

use the highest degree of care, but in Hecht Company 
against Jacobson, 86 Appeals D. C., 81, the Court of Ap¬ 
peals has changed that law to the effect that it is the duty 
of a person in control of a public conveyance to use such 
care as is reasonable for the protection of the passengers. 

I think it amounts to the same thing, although phrased 
in a different way. 

I think the rule of res ipsa loquitur applies in this case, 
so that the plaintiff made out a prima facie case when it 
proved the occurrence of the accident, and the jury would 
have had a right in its discretion to draw an inference of 
negligence. 

The defendant then introduced evidence through the 
motorman and various by-standers tending to show that 
the sudden stop was necessitated by the fact that an auto¬ 
mobile being driven in the same direction as the streetcar, 
by one Roscoe Barnes, suddenly swerved and cut in ahead 
of the streetcar on the streetcar track, and it was neces¬ 
sary then to make an emergency stop of the streetcar in 
order to avoid what might have been a more serious acci¬ 
dent. 

At that point, if the case had closed there, it would have 
been the duty of the Court to submit the issues to the jury, 
because the question whether to accept the motorman’s ex¬ 
planation would be a matter of fact that the jury 

115 would have had to determine. 

The plaintiff then called Roscoe Barnes in re¬ 
buttal. 

Now, Roscoe Barnes’ version of the accident somewhat 
differed from the motorman’s version, and therefore, for 
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the purposes of ruling upon the defendant's motioni for 
a directed verdict, the Court will assume Eoscoe Baines’ 
testimony to be true, since the evidence on such a moltion 
must be construed from the standpoint most favorable to 
the party against whom the direction of a verdict i^ re¬ 
quested. I 

Now, Roscoe Barnes admitted the following facts: I 
That his automobile was standing about half a leigth 
of his car ahead of the streetcar, and parallel to the stiteet- 
car, when both were standing at the red light Whenj the 
light turned to green, Barnes testified that both the stijeet- 
car and his auomobile started simultaneously. Barnes Ifhen 
swerved to the left, onto the streetcar track, according to 
his own testimony, and cut in ahead of the streetcar. ; 

The Court rules this is negligence, as a matter of law, 
on the part of Barnes, because it was Barnes’ duty upder 
the circumstances, bearing in mind the preferential ri^t 
of way on streetcar tracks of a streetcar—^it was Barpes’ 
duty to let the streetcar go by, and then if he wante(| to 
swerve onto the streetcar tracks, to go in behind the street¬ 
car. 1 

I 

On the facts proven by the plaintifiF’s witnesses, the ^ole 
cause of the accident was the negligence of Barnes. 
116 I think this evidence overcomes whatever inference 
may be drawn from the doctrine of res ipsa loquiior* 
The Court is further of the opinion that there is | no 
place in this case for the operation of the doctrine| of 
last clear chance. The doctrine of last clear chance in tjhis 
jurisdiction has been considerably limited by recent ca$es. 
It is somewhat broader in some other jurisdictions than it 
is in the District of Columbia. j 

The doctrine of last clear chance is applicable only when 
the other person is in a position of peril from which | he 
cannot extricate himself, or to which he is oblivious, ^d 
the person charged with negligence is in a position to i do 
something to extricate the injured party. I 
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Here the motorman was in no position to do anything 
to extricate Barnes from his position of peril, except to 
stop the streetcar. This he did, because he testified, and 
it is undisputed, that he threw the car into emergency, but 
he was not able to stop the streetcar until the two vehicles 
locked; the apron of the streetcar coming into contact with 
the bumper of the automobile. 

In other words, even if there was room for the doctrine 
of last clear chance, the motorman performed whatever 
that doctrine required. He brought his streetcar to a sud¬ 
den stop in order to avoid a much worse accident than that 
which happened. 

117 On the testimony of the witnesses called by the 
plaintiff, therefore, and the Court is not looking at 
the evidence from that standpoint alone, the Court feels 
that whatever evidence might be drawn by virtue of the 
rule of res ipsa loquitur has been overcome by the testi¬ 
mony of the plaintiff’s witnesses, and that the sole cause 
.of the accident was the negligence of Boscoe Barnes, the 
driver of the automobile, and no negligence appears on 
the part of the Capital Transit Company or its employees. 

This being so, there is no issue of fact to be submitted 
to the jury, and the Court will direct a verdict in favor 
pf the defendant. 

The Court might add that the Court has a great deal of 
sympathy for the plaintiff. She is an innocent victim of 
this accident, for which there was no excuse whatever, but 
the guilty party is Barnes, and he is the one that should 
have been sued. 

The Court will direct a verdict in favor of the defendant 

MB. SCHWABTZ: May I address your Honor t 

THECOTJBT: Yes. 

MB. SCHWABTZ: I want to note my objection upon 
the grounds that I have heretofore stated. 

THE COXJBT: Surely. 

• • • • 
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Counter-Statement of the Case. 

j 

A. The facts and proceedings below. | 

i 

Appellant, Mary G. Cole, filed a complaint agiinst 
appellee, Capital Transit Company, claiming that while a 
passenger on its streetcar, she received injuries from aj fall 
caused by negligent sudden stopping of the streetcar (^pp. 

j 

! 




2). At pretrial appellant asserted that she relied upon the 
doctrine of res ispa loquitur (App. 4). 

At the trial appellant’s case rested solely upon her re¬ 
lationship to appellant as a passenger when injured by a 
sudden stop ‘‘before” the streetcar, eastbound on Florida 
Avenue, reached Ehode Island Avenue (App. 6), plus the 
testimony (App. 34-40) and a signed statement inconsistent 
therewith (App. 45) as to how the accident happened by 
Roscoe Barnes, the autoist involved. Appellee produced 
two disinterested passenger witnesses and its former mo- 
torman whose testimony placed the accident east of Rhode 
Island Avenue (App. 9, 10, 12, 33). The auto driven by 
Barnes was seen just before the accident, to have come 
alongside the streetcar (App. 32), trying to get between 
the automobiles parked east of the intersection and the 
streetcar (App. 31). There being only room enough for 
one moving lane of traffic (App. 14, 19), the Barnes auto, 
at a point east of Rhode Island Avenue (App. 9,10,12, 33) 
“swxmg” or “weaved” out onto the car track (App. 32, 
14). In doing so its left rear bumper hooked into the apron 
of the streetcar (App. 12), located on the right side just 
ahead of the front door (App. 28), and bent it forward 
(App. 14). As the auto swung onto the track the motor- 
man made an emergency stop (App. 23). 

At the close of all the evidence a verdict was directed 
for defendant upon the ground that the sole cause of the 
accident was the negligence of Barnes (App. 5, 50, 54). 

B. Question presented. 

Whether a directed verdict was proper when the evidence, 
taken as a whole, established beyond doubt by reasonable 
men that the sole cause of an accident was negligent opera¬ 
tion of the auto involved. 

Summary of Argument. 

The evidence so clearly established that the sole cause 
of the streetcar’s sudden stop was the negligent act of the 


I 


Barnes auto in swerving onto the track and hooking the 
streetcar apron that reasonable men could have reache^ no 
other conclusion. Appellant, through the testimony j and 
the irreconcilable statement of Barnes established the trath 
of neither of his versions. Having vouched for Barjues^ 
credibility, appellant could not insist upon acceptanc^ of 
his testimony favorable to her and rejection of his stiate- 
ment read on her behalf into evidence by her couhsel. 
Under such circumstances reasonable men would have lhad 
to conclude either (a) that Barnes’ testimony was of: no 
value in establishing what caused the accident, or (b) that 
his written statement, which was in agreement with jthe 
disinterested testimony and that of the former motorn|an, 
represented the knowledge of Barnes. At most, the hc^pe- 
lessly conflicting versions by Barnes amounted to a ‘‘mlere 
scintilla” of evidence which did not entitle appellant tojgo 
to the jury. Because any verdict for appellant would have 
had to have ‘‘substantial support” in the evidence appel¬ 
lee’s motion for a directed verdict in its favor was properly 
granted. Washington, Marlboro S Annapolis Motor Likes 
V. Maske, 190 F. 2d. 621 (D. C. Cir. 1951), cert, denied, Oct. 
8,1951) 20 U. S. L. Week 3089. i 

i 

I 

Argument. j 

The evidence overwhelmingly established that the sole 
cause of the accident and of any injury to the appellant 
streetcar passenger was the negligence of an autoist whom 
appellant did not choose to make a party defendant. Tie 
disinterested passenger’s testimony and that of the former 
motorman clearly established that the Barnes auto swuiig 
onto the southernmost rail at a point east of the Rho(ile 
Island intersection and immediately hooked the apron <!)f 
the streetcar (App. 12, 14, 32, 33). i 

The cause of the accident complained of by the passengOr 
was thus clearly established. Appellant then sought 
through Roscoe Barnes, the autoist, to create a conflict 
in the facts for the jury to pass upon. However, what wais 
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presented by appellant from Barnes consisted of two ver¬ 
sions of the accident, irreconcilable even with eadi other. 
On the one hand, Barnes testified that upon deciding that 
an automobile which had been stopped ahead of him ‘‘was 
not going as fast as it should have been going’’ (App. 36), he 
speeded up and moved gradually onto the streetcar track 
(App. 35) at a point about mid-way of Ehode Island Av¬ 
enue and continued thereon (App. 38) until struck from the 
rear by the streetcar about midway of the next block (App. 
37). On the other hand, appellant’s counsel read into 
evidence a statement read and signed by Barnes the day 
after the accident in which he undertook to state his ac¬ 
count of how the accident happened (App. 40). In the 
statement, among other things, Barnes stated (App. 45): 

I was going southeast on Florida Avenue and stop¬ 
ped alongside a streetcar going in the same direction 
on the north side of Rhode Island, for a red light. We 
were both between the north section of Fourth Street 
and Rhode Island Avenue when we stopped. No one 
was in front of either of us. When the fight changed 
to green, I started up and passed the streetcar as we 
moved across Rhode Island Avenue. About 30 feet 
below Rhode Island Avenue I had to swing out toward 
the car tracks to get by a line of autos parked along 
the west curb of Florida Avenue. I was going about 
20 miles an hour, and my auto’s rear was about at the 
streetcar’s front when 1 got close to the tracks, and 
as I straightened out the right front of the streetcar 
hit my left rear fender, (emphasis added) 

Thus we have appellant seeking to off-set the established 
cause of the accident by Barnes’ saying: first, that there 
had been an auto in front of him, then, that there had not; 
first, that he had got on the tracks midway of Rhode Island 
Avenue, then, that he was 30 feet below Rhode Island when 
he swung over. 

Such a “rebuttal” rebutted nothing, because it proved 
nothing. Either Barnes’ versions are “of no value” in 
establishing the facts because hopelessly inconsistent be- 
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tween themselves [cf. footnote 2 in Capital Transit Ch. v. 
Grimes, 82 U.S. App. D.C. 393, 394, 164 F. 2d 718, i 719 
(1947) ], or reasonable men would have to accept as true 
the account given the day after the event, which snhsj^n- 
lially accorded with the disinterested passenger testimjony 
and that of the former motorman. Two hopelessly (Con¬ 
tradictory versions from appellant's own witness haiCdly 
rises to the dignity of substantial evidence and a “n^ere 
scintilla of evidence’^ is insufficient to raise a question uhon 
which reasonable men might differ. Jackson v. Cajntal 
Transit Co., 69 App. D.C. 147, 99 F. 2d 380 (1938); Kre^ge 
Co. V. Kennedy, 66 App. D.C. 274, 86 F. 2d 651 (1936)j 
The mere fact of a passenger-carrier relationship 'be¬ 
tween a plaintiff and a defendant does not preclude a fayor- 
able result to the defendant at the hands of the trial coirt. 
Thus, there was such a relationship in Washington, 
Marlboro Arma/polis Motor Lines v. Mcuske, 190 F. |2d 
621 (D. C. Cir. 1951) where this Court held that the defend¬ 
ant carrier’s motion for a directed verdict should have b^en 
granted because the verdict in favor of the passenger lacked 
“substantial support,” despite the discredited passenger’s 
own testimony as to excessive speed. Similarly, wh^re 
a passenger fell in leaving a streetcar in Brown v. Capital 
Trcunsit Co., 75 U.S. App. D.C. 337, 127 F. 2d 329 (1942)^ a 
directed verdict for the carrier was held affirmed, the Cohrt 
pointing out that the trial judge’s opportunity to see apd 
hear the witnesses entitled his decision to great weight jin 
the appellate court and that surmise as to the damage 
being caused by something for which defendant was lial|le 
was insufficient. In Lewis v. Washington Ry. <& Elect 
Co., 52 App. D.C. 243, 246, 285 Fed. 977, 980 (1923), a c^se 
in which the passenger claimed to have stepped in a hcile 
on the streetcar step, the Court said that the trial Couirt 
“should have sustained defendant’s motion for a directed 
verdict.” A demurrer was held sustained to the passen¬ 
ger’s “sudden start” injury claim in Connor v. Washington 
Ry. <& Electric Co., 43 App. D.C. 329 (1915). 
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Appellant’s argument that the mere passenger-carrier 
relationship establishes a case which a trial court must 
submit to the jury or usurp its function (Brief for Appel¬ 
lant, pp. 8-11) is virtually a verbatim copy of the argument 
advanced in the Petition for Certiorari (pp. 10-12) from 
this Court’s decision in Washington, Marlboro S Anna/polis 
Motor Lines v. Masks, 190 F. 2d 621 (D.C. Cir. 1951). The 
argument was ineffectual as certiorari was denied by the 
Supreme Court. Masks v. Washington, Marlboro <& Anna¬ 
polis Motor Lines, No. 266, cert, denied, (Oct. 8, 1951) 20 
U. S. L. Week 3089. Accordingly, the law of this jurisdiction 
remains that there must be substantial support in the 
evidence for a plaintiff’s verdict before the trial court can 
deny a defendant’s motion for a directed verdict. Since the 
evidence before the trial court failed to meet this test, a 
verdict for appellee was properly directed. 

Conclusion. 

The evidence having established beyond question of 
reasonable men that the sole cause of appellant’s injuries 
was the negligence of one whom appellant chose not to 
proceed against, a directed verdict in appellee’s favor was 
properly entered. Accordingly the trial court’s decision 
should be affirmed. 
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